
YIMBY Law

57 Post St, Suite 908

San Francisco, CA 94104

hello@yimbylaw.org

11/16/2022

Pasadena Board of Zoning Appeals
100 North Garfield Ave.
Pasadena, CA 91101

htam@cityofpasadena.net, mtakeda@cityofpasadena.net
Via Email

Re: 740-790 E. Green St., 106 S. Oak Knoll Ave. & 111 S. Hudson Ave.
Case #: DHP2022-00248

Dear Pasadena Board of Zoning Appeals,

YIMBY Law is a 501(c)3 non-profit corporation, whose mission is to increase the accessibility
and a�ordability of housing in California. YIMBY Law sues municipalities when they fail to
comply with state housing laws, including the Housing Accountability Act (HAA). As you know,
the Board of Zoning Appeals has an obligation to abide by all relevant state housing laws when
evaluating the above captioned proposal, including the HAA. Should the City fail to follow the
law, YIMBY Law will not hesitate to file suit to ensure that the law is enforced.

The project will consist of 263 residential units and 15,468 square feet of commercial space on
the ground floor.

California Government Code § 65589.5, the Housing Accountability Act, prohibits localities
from denying housing development projects that are compliant with the locality’s zoning
ordinance or General Plan at the time the application was deemed complete, unless the locality
can make findings that the proposed housing development would be a threat to public health
and safety.

In the case of this project, the city’s General Plan conflicts with the Zoning Ordinance, and the
project is compliant under the former. In cases such as these, section (j)(4) of the HAA
specifies:

...a proposed housing development project is not inconsistent with the applicable
zoning standards and criteria, and shall not require a rezoning, if the housing
development project is consistent with the objective general plan standards and criteria
but the zoning for the project site is inconsistent with the general plan. If the local
agency has complied with paragraph (2), the local agency may require the proposed
housing development project to comply with the objective standards and criteria of the
zoning which is consistent with the general plan, however, the standards and criteria
shall be applied to facilitate and accommodate development at the density allowed on
the site by the general plan and proposed by the proposed housing development project.
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Deliberative bodies tasked with reviewing development applications must only require projects
to comply with the city’s General Plan in cases where the Plan conflicts with the Zoning
Ordinance. Zoning can be used to extend a General Plan, adding more specificity and
elaborating on certain goals and requirements, but it cannot override the General Plan; this
would exceed its legal function.

In addition, the project is eligible for a Density Bonus, the legislation for which explicitly states
that the density allowed is the greater of the Zoning and General Plan. From §65915 (o)(5): “If
the density allowed under the zoning ordinance is inconsistent with the density allowed under
the land use element of the general plan, the general plan density shall prevail.”

The above captioned proposal is General Plan compliant, therefore, your local agency must
disregard the sta� recommendation and approve the application, or else make findings to the
e�ect that the proposed project would have an adverse impact on public health and safety, as
described above. Should the City fail to comply with the law, YIMBY Law will not hesitate to
take legal action to ensure that the law is enforced.

I also note that we recently prevailed in trial court enforcing this exact same issue when the
City of Los Angeles improperly demanded a rezoning for a project which conformed with
general plan density. While not setting wider precedent, the court in our case was the first to
weigh in on this novel issue of law, and the ruling should be given significant consideration. Of
particular note, the court found,

Petitioners are correct that section 65589.5(j)(4) requires a city to defer to its general
plan's density requirements whether a property's zoning is consistent or inconsistent
with the general plan. This interpretation is consistent with the Legislature's directive
that the HAA "be interpreted and implemented in a manner to a�ord the fullest
possible weight to the interest of, and the approval and provision of, housing."
§65589.5(a)(2)(L). The HAA greatly limits a local government's ability to deny housing
development projects that comply with applicable development standards, except in
cases where the agency finds the project would have an unavoidable public health or
safety impact. §65589.5(j)(1)(A)-(B).

I am signing this letter both in my capacity as the Executive Director of YIMBY Law, and as a
resident of California who is a�ected by the shortage of housing in our state.

Sincerely,

Sonja Trauss
Executive Director
YIMBY Law

YIMBY Law, 57 Post Street, Suite 908,  San Francisco, CA 94104
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Boardmembers,

The assertion that the density allowed in the Zoning Code is consistent with the density
allowed in the General Plan because the maximum density in the Zoning Code (60 du/ac) is
within the density range specified by the Land Use Element of the General Plan (0-87 du/ac) is
absurd.  Under such reasoning, a Zoning Code maximum density of 1 unit per acre would be
consistent with the General Plan density of 0-87 du/ac, thus rendering the General Plan
meaningless and contrary to State law.

The staff report for this item completely ignores the Housing Accountability Act.  I've
attached a memorandum from the California Department of Housing and Community
Development regarding Housing Accountability Act Technical Assistance Advisory
(Government Code Section 65589.5), a document that the City of Pasadena received over
three years ago.  Please note on page 6,

The City's application of a lesser density than allowed under the General Plan is clearly not in
the interest of the provision of housing.

Additionally, on pages 11 and 12 the document clearly addresses inconsistencies between a
Zoning Code and a General Plan.



I urge the Board to grant the appeal and overturn Zoning Administrator Determination #57.
--

James M. Lawson, AICP
CalDRE license #01212001



 
 
 
 

 
PLANNING & COMMUNITY DEVELOPMENT DEPARTMENT 

STAFF REPORT 
 

DATE: NOVEMBER 17, 2022 
 
TO: BOARD OF ZONING APPEALS 
 
FROM: BEILIN YU, ZONING ADMINISTRATOR  
 
SUBJECT: ZONING ADMINISTRATOR DETERMINATION #56: APPEAL OF A 

DETERMINATION BY THE ZONING ADMINISTRATOR THAT THE 
HOURS OF OPERATION, FOR THE BUSINESS JERRY’S BILLIARDS, 
ARE BETWEEN 7:00 AM AND 10:00 PM PURSUANT TO PMC SECTION 
17.40.070 (LIMITED HOURS OF OPERATION). 

______________________________________________________________________ 
RECOMMENDATION: 
 
It is recommended that the Board of Zoning Appeals: 
 

1. Uphold the Zoning Administrator’s determination. 
 
BACKGROUND: 
 
What is before the Board of Zoning Appeals is an appeal of a determination (Attachment 
A) made by the Zoning Administrator, on September 29, 2022, regarding the operating 
hours of Jerry’s Billiards, located at 1312 N. Lake Avenue. The Zoning Administrator 
determined that the hours of operation for the business to be between 7:00 am to 10:00 
pm, as required by Zoning Code Section 17.40.070 (Limited Hours of Operation) 
(Attachment B). This section establishes limited hours of operation for certain commercial 
uses that are located within certain proximity to a residential zoning district. 
 
The Zoning Administrator’s determination was initiated in response to citation CTP2022-
00443 (Attachment C), issued by the City’s Code Compliance Division to the subject 
business.  The citation issued indicated that the business was operating after 10:00 pm 
and in violation of Section 17.40.070 (Limited Hours of Operation); the corrective remedy 
was for the business to end operating hours at 10:00 pm. 
 
On October 6, 2022, the appellant, Crown City Billiards & Lounge (also known as: Jerry’s 
Family Billiards), submitted an appeal of the Zoning Administrator’s determination 
(Attachment E), citing a disagreement with the decision that was made. The appeal states 
that the business is a nonconforming business and is not subject to Section 17.40.070.   
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ANALYSIS: 
 
Limited Hours of Operation 
 
Zoning Code Section 17.40.070 states that commercial uses on a site located within 150 
feet of a residential zoning district may only operate between the hours of 7:00 am and 
10:00 pm by-right; and may only operate between the hours of 10:00 pm and 7:00 am 
subject to the issuance of a Conditional Use Permit. 
 
In this case, Jerry’s Billiards is on a site that abuts a residential zoning district immediately 
to the east and it does not have a Conditional Use Permit to operate between the hours 
of 10:00 pm and 7:00 am.  
 
Code Compliance Certificate 
 
After the issuance of the Zoning Administrator Determination on September 29, 2022, an 
approved Code Compliance Certificate was located for the existing business. A Code 
Compliance Certificate is a form used to verify if a use complies with the Zoning Code 
and is part of the business license process. The form includes information about, but not 
limited to, land use, parking spaces, and hours of operation. 
 
As part of the business license application, the appellant submitted a Code Compliance 
Certificate (Attachment D). The form is dated August 1, 2017 and is signed by the 
appellant. In the form, the appellant indicated that the hours of operation for the business 
would be 9:00 am to 10:00 pm. The form was approved by the Current Planning Section 
of the Planning Division on August 18, 2017. 
 
The hours of operation specified in the approved form are consistent with Zoning Code 
Section 17.40.070. 
 
Appeal 
 
In the appeal, the appellant states that the business is a nonconforming use and is not 
subject to Section 17.40.070. The appeal also includes a PowerPoint presentation titled 
“Public Safety Concerns in the Block 5 Area”, which was presented to the City’s Public 
Safety Committee on March 21, 2011. The presentation was prepared and presented by 
the Pasadena Police Department, in which Jerry’s Billiards was described as a 
nonconforming use.  
 
Separate from the appeal application, and in response to the citation issued by the Code 
Compliance Division, a representative of the appellant submitted a form from the 
California Alcoholic Beverage Control dated March 19, 1985. The form, titled “Report on 
Application for License under Alcoholic Beverage Control Act”, provides a description of 
the business operations, and indicates that the “Hours of operation are from 11:00 am to 
1:00 am, Sunday through Thursday and 11:00 am to 1:30 am, Friday and Saturday.” This 
form was submitted to demonstrate to City staff that the business was operating beyond 
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10:00 p.m. Staff will note that this form does not constitute an approval from the City of 
Pasadena. 
 
Response to Appeal 
 
The business is a nonconforming use. Records indicate that the billiards use has been in 
operation since January 1985. At the time it was established, the billiards use was allowed 
and there were no restrictions on hours of operation applicable to its zoning district (C-2).  
 
Currently, the subject property is zoned CL-SP-1b (Commercial Limited, North Lake 
Specific Plan Overlay subdistrict 1b). A billiards use is no longer permitted in the zoning 
district; however, it may continue operating as a nonconforming use.  
 
However, as it relates to the hours of operation, the applicant has not provided 
documentation that the City approved hours of operation between 10:00 pm and 7:00 am. 
Further, any ability to operate with nonconforming hours was abandoned when the 
appellant submitted the Code Compliance Certificate form and indicated that the business 
would operate from 9:00 am to 10:00 pm. The 2017 form was relied on by City staff to 
support the issuance of the Code Compliance Certificate. The approved hours of 
operation are consistent with Zoning Code Section 17.40.070; where a business may only 
operate between the hours of 7:00 am and 10:00 pm by-right when the site is within 150 
feet of a residential zoning district.  
 
A Conditional Use Permit would need to be approved to operate between the hours of 
10:00 pm and 7:00 am. As of the date of this report, a Conditional Use Permit application 
has not been submitted. 
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CONCLUSION: 
 
The Zoning Administrator has considered the appeal and has determined that the 
Determination was correctly made. The approved Code Compliance Certificate form, 
submitted by the appellant in 2017, approved operating hours for the business consistent 
with Zoning Code Section 17.40.070 (Limited Hours of Operation). Therefore, it is 
recommended that the Board of Zoning Appeals uphold the Zoning Administrator’s 
Determination that the hours of operation for Jerry’s Billiards are between 7:00 am to 
10:00 pm, daily.   
 
 
Respectfully Submitted, Prepared by: 
 
  
  
    
Luis Rocha Beilin Yu 
Planning Manager Zoning Administrator 
 
 
Attachments: 
 
Attachment A – Zoning Administrator Determination, dated September 29, 2022 
Attachment B – Zoning Code Section 17.40.070 (Limited Hours of Operation) 
Attachment C – Warning Citation CTP2022-00443, dated April 25, 2022 
Attachment D – Approved Code Compliance Certificate form 
Attachment E – Appeal Application, dated August 10, 2022 
 
 
 

~DJ)~~ 
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ATTACHMENT A 
Zoning Administrator Determination, dated September 29, 2022 

 



 

P L A N N I N G  &  C O M M U N I T Y  D E V E L O P M E N T  D E P A R T M E N T  

PLANNING DIVISION  

 

 
175 North Garfield Ave. • Pasadena, CA 91101-1704 

(626) 744-4009 
www.cityofpasadena.net 

VIA REGULAR AND CERTIFIED MAIL 
 
 
September 29, 2022 
 
 
Charles G. Stanislawski 
Stanislawski & Company, Inc. 
729 Mission Street, Suite 100 
South Pasadena, CA  91030 
 
SUBJECT: 1312 N. Lake Avenue, Jerry’s Billiard – Hours of Operation 
 
Dear Mr. Stanislawski: 
 
On April 25, 2022, citation CTP2022-00443 was issued by the City’s Code Compliance Division to the 
subject business, Jerry’s Billiards, located at 1312 N. Lake Avenue, for operating after 10:00 pm and in 
violation of Pasadena Municipal Code Section 17.40.070 (Limited Hours of Operation). This section 
establishes limited hours of operation for certain commercial uses that are located within certain proximity 
to a residential zoning district.  Specifically, commercial uses on a site located within 150 feet of a 
residential zoning district may only operate between the hours of 7:00 am and 10:00 pm by-right; and 
may only operate between the hours of 10:00 pm and 7:00 am subject to the issuance of a Conditional 
Use Permit.  
 
The subject property at 1312 N. Lake Avenue is located adjacent to, and within 150 feet of a residential 
zoning district to the east.  As such, Jerry’s Billiards is subject to the limited hours of operation pursuant to 
Section 17.40.070, unless a Conditional Use Permit is approved. A review of City records determined that 
no Conditional Use Permit, or any other City document, has been approved to allow the hours of 
operation at this property to occur after 10:00 pm and before 7:00 am. 
 
In response to the citation, a “Report on Application for License under Alcoholic Beverage Control Act” 
dated March 19, 1985 was submitted to the City, by a representative of Jerry’s Billiards. This document 
describes the business as being “… housed in a single-story commercial building, measuring 
approximately 28’ by 128’, on a four-lane thoroughfare in a commercial area.  Hours of operation are from 
11:00 am to 1:00 am, Sunday through Thursday and 11:00 am to 1:30 am, Friday and Saturday.  There is 
no fixed bar.  Off-street parking is provided for forty cars.  Entertainment consists of a juke-box, recorded 
music, pool tables, and coin-operated game machines.  Applicants understand they may not sell, serve, 
or allow consumption of alcoholic beverages during the restricted hours, per the attached conditions, 
though they are open for business during those hours.”   
 
Although this report provides a description of the premises, including the hours of operation, the report 
does not constitute an approval from the City of Pasadena, specifically as it relates to operating hours. As 
mentioned above, there are no City records indicating approval of the hours beyond those permitted by-
right under Section 17.40.070 (Limited Hours of Operation).  This letter is to inform you that the business 
is only permitted to operate between 7:00 am and 10:00 pm daily.  
 
 



You are hereby notified that, pursuant to PMC Chapter 17.72 (Appeals), any person that believes the 
Zoning Administrator’s determination, on the applicability of the provisions of the Zoning Code, to be in 
error has the right to appeal this decision within ten days (October 10, 2022).  Any appeals will be heard 
by the Board of Zoning Appeals.  The effective date of this determination will be October 11, 2022. The 
regular appeal fee is $256.47.  
 
If you have any questions regarding this correspondence you may contact me by telephone at  
(626) 744-6726 or email at byu@cityofpasadena.net. 
 
Sincerely, 
 
 
 
Beilin Yu 
Zoning Administrator 
 
cc: Jennifer Paige, Acting Director of Planning & Community Development 
 Israel Del Toro, Neighborhood and Business Services Administrator 

Theresa Fuentes, Assistant City Attorney 
David M. Reyes, Acting Assistant City Manager 
Darla Dyson, District Liaison, Office of Council Member Williams 
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ATTACHMENT B 
Zoning Code Section 17.40.070 (Limited Hours of Operation) 

  



17.40.070 - Limited Hours of Operation  

A.  Applicability.    

1.  The limited hours of operation regulations shall apply as contained on the Land Use Tables in 
Article 2 - Zoning Districts, Allowable Land Uses, and Zone-Specific Standards and Article 3 - 
Specific Plan Standards.  

2.  The regulations only apply when one or more of the identified uses are located on a site that is 
located within 150 feet of a residential zoning district.  

3.  If located as specified in Subsection A.2., above, the identified uses may only operate between 
the hours of 7:00 a.m. and 10:00 p.m. by right; and between the hours of 10:00 p.m. and 7:00 
a.m. subject to the issuance of a Conditional Use Permit.  

4.  This Section does not apply to the CD zoning district, except for the provisions of Subsection C. 
(Special hours for loading, unloading, and trash pick-up), below.  

B.  Exempt activities. The following land use activities are exempt from these restrictions:  

1.  Accessory antenna arrays.  

2.  Public, Semi-public uses.  

3.  Adult day-care — limited.  

4.  Automated teller machines (ATMs).  

5.  Banks (with walk-up services only).  

6.  Child day-care — large care home.  

7.  Child day-care — small care home.  

8.  Emergency shelters.  

9.  Life/care facilities.  

10.  Lodging (operation of check-in/check-out and room services only), including bed and breakfast 
inns, and hotels and motels.  

11.  Mixed-use projects (see 17.50.160).  

12.  Mortuaries.  

13.  Offices with fewer than 15 employees working on-site at one time.  

14.  Offices, government.  

15.  Single-room occupancy facilities.  

16.  Temporary uses.  

17.  Wireless communications facilities (major and minor).  

18.  Work/live units.  

C.  Special hours for truck loading, unloading, and trash pick-up. In the CD, CG, CL, CO, and IG 
zoning districts and within the commercial, industrial and mixed-use districts of specific plan areas, 
truck loading, unloading, and trash pick-up for any use that is located within 300 feet of a residential 
zoning district is allowed only between the hours of 7:00 a.m. to 9:00 p.m., Monday through Friday, 
and between 9:00 a.m. to 5:00 p.m. on Saturdays. No truck loading, unloading, or trash pick-up is 
allowed on Sundays.  
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ATTACHMENT C 
Warning Citation CTP2022-00443, dated April 25, 2022 

 
  



Warning
Notice

Case Number: CTP2022-00443  

Warning Issued Date: 04/25/2022

City of Pasadena
Planning & Community Development
Code Compliance Division
175 N Garfield Avenue
Pasadena, CA 91101
Phone: (626) 744-8633

Owner: Greg Stanislawski

Mailing Address

Greg Stanislawski
729 Mission ST
South Pasadena , CA 91030

Location of Code Violation(s):

Address Parcel

1312 N LAKE AVE COMMERCIAL BUILDING
PASADENA, CA 91104

5740-001-004

THIS PROPERTY IS IN VIOLATION OF PASADENA MUNICIPAL CODE (P.M.C.) AS INDICATED BELOW:

Warning: P.M.C. 17.78.060 - Zoning Violations
Zoning Violations:  Any use of land or structure operated or maintained contrary to the provisions of this Zoning Code, 
any structure constructed or maintained contrary to the provisions of this Zoning Code, and any conditions of land use permit 
or subdivision approval not properly complied with shall be subject to the following: 
A. Public nuisance. Any use or structure which is altered, constructed, converted, enlarged, erected, established, installed, 
maintained, moved, operated, set up, or used contrary to the provisions of this Zoning Code, including the failure to comply 
with or carry out any condition attached to the grant of any Certificate of Appropriateness, Conditional Use Permit, Variance, 
or other permit or entitlement granted in compliance with this Zoning Code, is hereby declared to be unlawful and a public 
nuisance and shall be: 
1. Subject to the remedies and penalties identified in this Chapter and Chapter 14.50 (Property Maintenance and Nuisance 
Abatement) of the Municipal Code;
2. Subject to the remedies and penalties identified in Chapters 1.25 (Administrative Penalties — Compliance Orders) and 1.26 
(Administrative Penalties — Citations) of the Municipal Code; and 
3. Summarily abated by this City.  
B. Stop Work Order. 
1. Any construction in violation of this Zoning Code or any conditions imposed on a permit shall be subject to the issuance of 
a "Stop Work Order". 
2. Any violation of a Stop Work Order shall be subject to the penalties described in Subsection A. above.
Corrective Action: You are to immediately cease and decease all business activity after 10 pm daily. Per PMC17.40.070, all 
business operations are prohibited past 10pm daily. 
Reference: April 23, 2022, 00:30hrs, Pasadena Police Compliance Inspection of establishment.
Compliance Date: 04/25/2022

Failure to correct the violation(s) by the date indicated may result in the imposition of a citation with fine ( P.M.C 1.26.060 )

If you have any questions please contact :

Javier Marquez
Code Compliance Officer
Phone:  (626) 744-4216
Email:  jmarquez@cityofpasadena.net

Page 1 of 1
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ATTACHMENT D 
Approved Code Compliance Certificate form  

  



PASADENA PERMITCENTER 
www c1tyofpasadcna.nec/pcrrn1tccnter 

APPLICATION FOR CODE COMPLIANCE CERTIFICATE 

Certificate Nb:: · __________ Application Date ?< · I · I 7 0 NEW APPLICATION 

jfkENEWAL APPLICATION 

C2.6 - 1c; I · .s 11 </ 
REQUIRED INFORMATION 

BusinessName C rc,"'""" c ,' Jy B,l/:2r:Ls 
Busin:Ss Address I 3 I 1.... P • LA Jr G. A v -<. 

f.- "° ., '!:f" "( 

Phone Number 

City/State: __._P....,,,-.t\'""'S..._A ............. O....,Ei=-/V'---_4.__ ___ C7_,\-_.__ ________ _ ZIP Code: q I JOC..-/ 

Business Owner f /!_ AN C ,• .S:< Q T YA ,UE;, «.. 
MailingAddress 2"6</f( M A k ~h /4.) {<..d 
City/State: E. L /f.-1 a 17 ./- ,e.,.. CA-

Property Owner Ch V (2 If 5 f d 11 t:5 J d"--'.,5 k; 

Phone Number G? b . V°8'2-6ZI.J 

ZIP Code: '=t ~ 7;? l 

Phone Number (., 2 0, - 1/'~/,.. o,S J 0 
Mailing Address_....;;7....,.)."--'9'.'------:'-,...,..:....:..: =S=Sc..:7....;;o:......:...'l-1--.,._5 .,__,_+ _ ___,~,,_,,v:c,.,;'-/....:........</-=0=--0 __________ _____ _ 

City/State: ScPv -I h ? ;i f".A d" <le' ZIP Code: 

Provide a detailed description of business use: __,5=-'-'M-'-"('...,lu..l _ _,l"'~'-'.2.._._r_ -=:l'---,f.,_..t>ua.c....:../ _ _,-f-'---'"a...,b;..,...:;/_,ee.......,(.__ ____ _ 

Hours of Operation: - q - A-"'- - ID p &I Number of Parking Spaces Provided ,4 cit>aJ: · / OQ C: t>t I(_ 

Square Footage of Office/Business Space __ 't◄_,_O:oc._=2~0""-----------------------

ApplJ n~ Sig~ur;?, ;_:=- -D-:-te_•_J_· 
1
- 7---- ---- ---

MISSING INFORMATION MAY CAUSE A DELAY INTHE PROCESSING OFYOUR APPLICATION 

Permitted Use 0 YES ONO 

Conditionally Permitted O YES O NO 

Variance 0 YES ONO 

-----· --~ ____ Nonconforming Use ~ S O NO 

OFFICE USE ONLY 

lfYES - C.U.P# _ _________ ______ _ 
(Attach decision letter) 

lfYES -Variance# ________________ _ 
(Attach decision letter) 

(lfYES,.please describ.e . nonco nformity}-

Code Required Number of Parking Spaces - -- -V2-tfm~mM~rki~~Agreement: ?: ?: C>.A I 
Approved 11Jl:![enied Sign ; , +~ !lJ'OY Date - --1c&+--:.J-+-, ......;~=--_J....__...,__ 

Comments/Restrictions with Approval o r reasons for Denial ____________________ _ 

■ PLANNING AND DEVELOPMENT DEPARTMENT,/ 
CODE COMPLIANCE SECTION 

175 NORTH GARFIELD AVENUE 
PASADENA CA 91109 

T 626 7 44 4633 
F 626 744 4249 
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ATTACHMENT E 
Appeal Application, dated August 10, 2022 

 
 



PASADENA PERMIT CENTER 
www.cityofpasadena.ne1/permitcenter 

_________________ R_E_Q_U_E_S_T_F_O_R_A_P_P_EA_L _ _I 
APPLICATION INFORMATION 

Project Address: 1312 N. Lake Ave. Pasadena Ca. 91104 

Case Type (MCUP, TTM, etc.) and Number: _H_o_u_r_s_o_f_O...c...p_e_ra_t_io_n_s _________________ _ 

Hearing Date: ______________ _ Appeal Deadline: Oct. 10 2022 

APPELLANT INFORMATION 

APPELLANT: Crown City Billiards & Lounge 
Telephone: 626-482-6213 

Address: 1312 N. Lake Ave. Fax: 

City: Pasadena 
--------

State: CA Zip: 911 04 Email: 11707frank@gmail.com 

APPLICANT (IF DIFFERENT): 

I hereby appeal the decision of the: 

D Hearing Officer 

D Design Commission 

D Historic Preservation 

REASON FOR APPEAL 

AK A Jerrys Familiar billiards 

~ Zoning Administrator 

D Director of Planning and Development 

D Film Liaison 

The decision maker failed to comply with the provisions of the Zoning Code, General Plan or other applicable plans in the 
following manner (use additional sheets if necessary): 

See Attachment 

Francisco Yanez 10/6/2022 

Signature of Appellant Date 

• OFFICE USE ONLY 

PLN # 1...\.XZ .. 1,l>1,;,1. -coo'(r5 CASE# 1--f\ ~ ':)lo PRJ # ----~---------- --------
DESCRIPTION -z__~ C\Q....,-\CI'{\ V\CL,'7 O(\ 

DATEAPPEALRECEIVED: \C)\\D · 1,7..... APPEALFEES:$ 2-Slo 1--\l RECEIVED BY: tt\M.J 

■ PLANNING AND DEVELOPMENT DEPARTMENT 
CURRENT PLANNING SECTION 

APP-RFA Rev: 1/18/07 
175 NORTH GARFIELD AVENUE 
PASADENA, CA 91101 

T 626-744-4009 
F 626-744-4785 



The Sept 9, 2022 Zoning Administrator's determination twice mentions that there are no permits 
or any other approvals allowing operating hours beyond the by-right hours of 7 am to 1 0pm 
daily. My own research suggests otherwise. On March 21, 2011, then Chief of Police Phillip L. 
Sanchez made a presentation to the Public Safety Committee. In response to an inquiry from 
then Councilmember McAustin regarding businesses specifically with non-confonning hours of 
operation, the Chief of Police confirmed that Jerry's Billiards was indeed a legal non-confomiing 
business. Please refer to page 73 of the attached PDF, which I downloaded from the City's 
website. 

Clearly, the Chief of Police was relying upon some City record in confirming that Jerry's 
Billiards' operating hours were non-confonning. Such a record would have been in the 
possession of the Police Department rather than the Planning and Community Development 
Department, as "poolroom" permits are issued by the Chief of Police under Municipal Code Sec. 
5.32.110. 

Under Municipal Code Section 17. 71.030, as a legal non-confo1ming business, Crown City 
Billiards is not subject to the limitations contained in Municipal Code Sec. 17.40.070. We ask 
that the City reconsider its decision of Sept. 29 in light of this infonnation, which may have been 
unknown to the Zoning Administrator when the decision was made. 



PLEASE NOTE LOCATION CHANGE 

CITY OF PASADENA 
NOTICE OF REGULAR MEETIL~G 

OF THE PUBLIC SAFETY COMMITTEE 
MONDAY, MARCH 21, 2011 

PASADENA CITY HALL 
100 NORTH GARFIELD AVENUE 

CITY HALL COUNCIL CHAMBERS - 8249 

NOTICE IS HEREBY GIVEN that the regular meeting of the Public Safety Committee will 
be held on Monday, Mai-ch 21, 2011, at 4: 15 p.rn. in the Pasadena City Hall Council 
Chambers- S249. The agenda for the meeting is as follows: 

1. CALL TO ORDER/ROLL CALL 

2. PUBLIC COMMENT ON MATTERS NOT ON THE AGENDA (Please limit 
comments to 3 minutes each.) 

3. APPROVAL OF MINUTES 

March 7, 2011 - Cancellation of Regular Meeting* 

4. OLD BUSINESS 

A. Proposed Municipal Code Amendments to Reduce Drifting Tobacco Smoke in 
Multi-Unit Housing* 

5. iNFORMATIONITEMS 

A. Analysis of the L.A. County Sex Offender Ordinance* (Powerpoint 
Presentation) 

B. Public Safety Concerns in the Block 5 Area* (Powerpoint Presentation) 

PO. Box 7115 • Pasadena, CA 91109-7215 



Public Safety Committee 
March 21, 2011 
Pagel 

6. ADJOURNMENT 

,_ 

I HEREBY CERTIFY that this agenda in its entirety, was posted on the City of Pasadena 
Chamber bulletin board, room S249, and the bulletin board in the rotunda area of City Hal], 
and a copy was distributed to the Central Library for posting this 1 ih day of March 2011, by 
5:30 p.m. 

DISTRIBlJTION: 
City Council 
City Attorney 
City Manager 
City Clerk 

Star News 
Pasadena Journal 
Pasadena Weekly 
LA Times 

Pasadena Unified School District 
Board of Education 
Superintendent 
Deputy Superintendent 

City Prosecutor 
Assistant City Manager 

Neighborhood Connection 
Telecommunications 

Assistant Superintendent 
Business Services. 

In compliance with the Americans with Disabilities Act, 
if you need special assistance to participaJe in this meeting, 
please contact (626) 744-4371 (IDB) or (626) 744-4124. 

Notification 48 hours prior to the meeting will enable the City to make 
reasonable arrangements to assure accessibility to this meeting. 

Language translation services are available for this meeting 
by calling (626) 744-4124 at least 48 hours in advance. 

Habra servicio de interpretation disponible par estas juntas llamando 
·at (626) 744-4124 por lo menos con 48 horas de anticipaci6n. 

Items on the agenda may not be called in the order listed. 



APPROVAL OF MINUTES 

March 7, 2011 - Cancellation of Meeting* 



ATTEST: 

Sandra S. Robles 
Recording Secretary 

CITY OF PASADENA 
PUBLIC SAFETY COMMITTEE MINUTES 

CITY HALL 
100 NORTH GARFIELD AVENUE 

GRAND CONFERENCE ROOM - S038 
MARCH 7, 2011 

REGULAR MEETING 

The regular meeting of the Public Safety Committee, 
scheduled for Monday, March 7, 2011, at 4:15 p.m., was 
cancelled as ordered on March 3, 2011, and posted as 
required by law. 

STEVE HADERLEIN, Chair 
Public Safety Committee 

03/07/2011 



OLD BUSINESS 

A. Proposed Municipal Code Amendments to Reduce Drifting 
Tobacco Smoke in Multi-Unit Housing* 



February 28, 2011 

TO: Honorable Mayor and City Council 

THROUGH: Public Safety Committee (February 22, 2011) 

FROM: Public Health Department 

SUBJECT: PROPOSED MUNICIPAL CODE AMENDMENTS TO REDUCE 
DRIFTING TOBACCO SMOKE IN MUL Tl-UNIT HOUSING 

RECOMMENDATION: 

It is recommended that City Council direct the City Attorney to prepare and return within 
60 days with amendments to the Pasadena Municipal Code to restrict smoking in multi
unit housing by amending the City's municipal code as follows: 

1. Specifically define secondhand smoke as a public nuisance and as an infraction 
under Pasadena Municipal Code Section (PMC) 8.04.020 "P" and PMC 1.24.040; 

2. Prohibit tobacco smoking on patios and balconies, and in outdoor common 
areas, of multi-unit housing; 

3. Require disclosure of the ordinance requirements to all prospective and existing 
tenants and buyers in rental, lease and purchase agreements by January 2012; 
and, 

4. Establish phase-in period for 100% smokefree multi-unit housing by 2014. 

EXECUTIVE SUMMARY: 

The Public Health Department is recommending amendments to the Tobacco Use 
Prevention Ordinance, as well as PMC sections 8.04.020 "P" and 1.24.040, that are 
intended to reduce involuntary secondhand smoke (i.e., drifting tobacco smoke) 
exposure to residents in multi-unit housing complexes. Multi-unit housing (MUH) is 
broadly defined as residential complexes containing two or more units. The City 
receives complaints and requests for assistance related to drifting tobacco smoke in 
multi-unit housing. Tobacco smoke drifts into homes from balconies, patios and 
common areas and from other units via vents. Complainants report health problems, 
such as breathing difficulties, lung irritation, sleeping disturbance and headaches. 
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In March 2010, staff presented an informational report regarding this issue to the Public 
Safety Committee, which also heard public comment on the matter. The Public Safety 
Committee directed staff to return with a program to address drifting tobacco smoke in 
multi-unit housing (MUH) that is both reasonable and enforceable. 

BACKGROUND: 

The City of Pasadena has been a leader in developing and enacting tobacco control 
policies to improve the health of the community. The health dangers of smoking and 
secondhand smoke have long been established through extensive research and 
medical documentation. Pasadena's Tobacco Use Prevention Ordinance initially 
addressed prevention of both illegal tobacco sales to minors and tobacco retail 
establishments locating within 1,000 feet of schools, parks, and other sensitive-use 
locations where minors congregate. The Ordinance was significantly amended in 
October 2008 to restrict smoking in certain outdoor areas, including parks, outdoor 
dining and service waiting lines. The amendment also restricts smoking at public events 
such as Tournament of Roses parade. Most recently, the Ordinance was amended on 
March 30, 2010, to eliminate the exemption of certain outdoor areas surrounding the 
Brookside Clubhouse, restaurant patio, and starter shop. 

Although Californians have extensive protections from exposure to secondhand tobacco 
smoke where they work, eat and play, many are still exposed to secondhand smoke 
where they live. Studies have shown that smoke can travel through a building, via air 
conditioning units, vents, balconies and patios, affecting other residents. In the last 24 
months, Public Health Department staff have received more than 70 complaints from 
unique individuals living in multi-unit housing stating that they are suffering from drifting 
tobacco smoke (i.e., secondhand smoke) exposure in their homes and have 
experienced health problems, poorer quality of life, and reduced overall habitability of 
their residences. One half of the complaints are related to smoke drifting into units; one
third are from outdoor common areas such as balconies, patios, and windows; and 
seventeen percent are from other sources such as hallways, smoke from other nearby 
worksites, etc. 

Smoking restrictions in places where people live have other benefits, including 
decreasing the risk of accidental fires, reducing fire insurance premiums and reducing 
costs related to building maintenance and tenant turnover. According to the Pasadena 
Fire Department, approximately 14 fires were attributed to tobacco use between August 
2007 and August 2010 (6-vegetation, 3-structure, 1-trash, 4-other). In addition to these 
safety concerns and reduced ownership costs, there is an industry trend in multi-unit 
housing toward smoke free properties to meet increased tenant demand. 
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City Housing Profile 
The Planning Department reports there are 58,590 housing units in the City of 
Pasadena. Of these, 24,873 are single family houses. There are approximately 33,717 
multi-family units, including both apartments and condominiums. There are estimated 
1,897 units designated senior housing dwellings. According to the City's Housing 
Department, there are 3,955 housing units that are government subsidized and meet 
low-income requirements. 

Local Multi-Unit Housing Opinion Surveys with Pasadena Community 
Local opinion surveys conducted in 2008 and 2009 indicate support for restrictions on 
smoking in multi-unit housing in various MUH areas. Survey respondents indicated that 
79% wanted to be protected from tobacco smoke entering into their homes, and 72% 
wanted to live in a completely non-smoking building. These opinions align with a 2004 
statewide opinion survey about secondhand-smoke in multi-unit housing. 

Local Multi-Unit Housing Outreach with Relevant Agencies 
Staff conducted outreach sessions with more than 14 relevant MUH groups during late 
spring and early summer of last year to obtain input on proposed MUH smoking 
restrictions. These meetings included four major apartment associations/groups, 
including the Pasadena Housing Practitioners Advisory Meeting, the Foothill Apartment 
Association (FAA), the Apartment Association of Greater LA (AAGLA), the California 
Apartment Association (CAA), as well as local housing developers, the Pasadena 
Chamber of Commerce and the Pasadena Neighborhood Coalition. Attachment A is a 
matrix of the various groups and the primary issues each identified. 

Participants in these discussions have been monitoring the issue of drifting tobacco 
smoke in MUH in Pasadena and/or have been involved in other communities already 
addressing this issue. In general, there was support for addressing drifting tobacco 
smoke in MUH. The concern most often voiced was that landlords not be the 
designated enforcement agent or be made liable for any aspect of enforcement or lack 
thereof. In addition, property managers and owners expressed concern about the 
burden of any related process if it was overly complicated in its design. They indicated 
support for providing non-smoking common areas or buffer zones; and, they supported 
the concept of disclosure of known smoking units to prospective tenants within 
lease/purchase agreement language and/or posted signage. Participants advised that 
implementation and compliance would be enhanced by city-provided signage or 
recommended signage language, technical assistance, a reasonable phase-in period of 
at least 90 days, and multiple reminders/coordinated communication to tenants, 
landlords, and owners during the phase-in period. 

Multi-Unit Housing Policies in Other Cities 
To date, over 30 California communities have adopted ordinances to restrict smoking in 
multi-unit housing. Last year, the Center for Tobacco Policy and Organizing, a project of 
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the American Lung Association, published a report of the 30 communities with smoke 
free housing policies (Attachment B to this report). Staff studied the most 
comprehensive ordinances to identify best practices for implementation options and 
enforcement. Staff also contacted the nearby cities of Burbank, Glendale, Santa 
Monica, and South Pasadena to understand the issues related to their respective MUH 
ordinances which were either adopted or amended in 2010. 

The stated intent of all ordinances addressing drifting tobacco smoke in multi-unit 
housing is to ensure long-term public health protections for the majority of individuals 
impacted, while providing clarity and guidance related to implementation and 
enforcement for staff, landlords/property owners, tenants and city residents. 

Smoking restrictions in multi-unit housing are relatively new, with the oldest ordinance 
adopted in 2007. Due to phase-in periods for implementation, long-term evidence on 
issues with implementation and enforcement in other communities is limited. In cities 
which have adopted expanded smoking prohibitions for multi-unit housing, the 
provisions were implemented after extensive outreach and education campaigns were 
completed, which ranged from 30 to 90 days. 

A review of the Matrix of 30 Communities with MUH Smoking Ordinances (Attachment 
B) reveals that many communities rely on no-smoking signage and landlords/property 
owners of impacted residents for enforcement. Not surprisingly, differing approaches to 
enforcement have yielded varying results of compliance. In jurisdictions where 
resources such as Code Enforcement and/or Police have been responsible for, or 
participate in, enforcement implementation has been more effective. Pasadena is 
unique in that it has its own Public Health Department which includes an existing 
Tobacco Control Program. Staff within this Department are well positioned to handle 
education/enforcement of the proposed code revisions. 

It is important to note that voluntary 100% smokefree MUH exists. In May 2010, the 
Saris Regis (now Equity Residential) development group announced its newly 
developed 100% smokefree property for occupancy in Pasadena. The 480-unit 
Westgate development is now 90% occupied, and the Westgate property management 
staff stated that tenants have been receptive to the smoke free policy and that 
compliance is working well. In addition to signage, tenants sign a lease to ensure 
notification and compliance with the Westgate's smoke free policy. 

Proposed Policy Recommendations 
Many communities in California are addressing the issue of drifting tobacco smoke in 
MUH by adopting several strategies to mitigate the problem. Staff analyzed several 
options based on a set of criteria that includes reasonableness, feasibility, 
enforceability, cost effectiveness. 
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The following section details four staff recommendations to effectively reduce drifting 
tobacco smoke in MUH, with the goal of eliminating unwanted exposure for the majority 
of individuals impacted by drifting tobacco smoke. These proposed policy strategies can 
be successfully accomplished through a multi-year approach that phases in non
smoking units, over a period of three years, to allow for social norm change behaviors to 
occur and to follow market trends. Model public health practice for tobacco control in 
MUH indicates a policy of 100% non-smoking units with a phase-in provision and a 
initial robust enforcement program. 

Staff proposes the following recommendations to address community health protections 
and reasonable enforcement processes. 

Recommendation 1: Specifically define secondhand smoke as a public nuisance and 
an infraction under Pasadena Municipal Code Section (PMC) 8.04.020 "P" and PMC 
1.24.040. 

The California Civil Code defines a nuisance as anything harmful to health, or indecent 
or offensive to the senses, so as to interfere with the comfortable enjoyment of life or 
property. Courts require that anything considered a nuisance must be both "substantial" 
and "unreasonable", which aligns with Pasadena's Tobacco Use Ordinance (PMC 
8.78.020) which cites that "smoking of tobacco, or any other weed or plant, is a positive 
danger to health and a material annoyance, inconvenience, discomfort and a health 
hazard to those who are present in confined spaces ... " 

Additionally, in the Pasadena Municipal Code, section 8.04.020 "P" under the general 
nuisance provisions defines nuisance as "any accumulation of rubbish, filth, garbage, 
liquid waste, dust, smoke, fumes ... to be offensive to the senses of the public or 
detrimental to public health." PMC 8.04.030 already defines that violations of the 
nuisance provision are guilty of a misdemeanor fine of $500 or city jail, not to exceed six 
months. Staff is recommending the existing codes be amended to specifically define, 
and add secondhand smoke as a public nuisance and an infraction under Pasadena 
Municipal Code (PMC) sections 8.04.020 "P" and 1.24.040. Amending the codes to 
include secondhand smoke as a public nuisance will allow staff to enforce existing law 
and provide a mechanism to address ongoing drifting tobacco smoke, regardless of 
dwelling type, location or origin. The Public Health Department Environmental Health 
Division will be the primary enforcement agent. 

Recommendation 2: Establish non-smoking buffer zones that prohibit tobacco smoking 
on patios and balconies, and in outdoor common areas, of multi-unit housing. 

Establishing non-smoking buffer zones would minimize and help control unwanted 
exposure to drifting tobacco smoke in all multi-unit housing. Key sections of the existing 
Tobacco Use Ordinance reduce public exposure to secondhand smoke by prohibiting 
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smoking in certain areas, such as: section 8. 78.060 - "Prohibition of smoking indoor 
public places" section 8.78.071 - "Prohibition of smoking in certain outdoor public 
places" and section 8.78.072 - "Reasonable smoking distance required - 20 feet" 
Establishment of non-smoking buffer zones is consistent with prior ordinances and can 
be easily implemented. The actions that the Public Health Department implemented 
after adoption of the outdoor tobacco smoke restrictions are transferable and represent 
a best practice that includes notification, outreach, technical assistance and follow-up 
with a reasonable timeline of six months from adoption. 

Recommendation 3: Require disclosure of the ordinance requirements to all 
prospective and existing tenants and buyers in rental, lease and purchase agreements 
by January 2012. 

Unwanted exposure to drifting tobacco smoke will be further minimized by requiring 
landlords, property managers and owners to disclose to prospective tenants and buyers 
the ordinance requirements, starting 90 days from the effective date of the ordinance, 
so that no-smoking provisions are clearly disclosed to existing and prospective tenants. 
In addition, by January 2012, all landlords, property managers and owners will have 
incorporated a notice of the new ordinance by creating lease addendums, rental 
agreements and purchase agreements that will incorporate this provisional language. 
Prospective tenants and buyers would acknowledge adherence to all existing and future 
no-smoking policies. Implementation of the recommendation will be incorporated into 
the notification, outreach and technical assistance program. 

Recommendation 4: Establish phase-in period for 100% smoke free multi-unit 
housing, in dwellings of 2 or more units, by 2014. 

Local survey data indicates the majority, 63% of survey respondents wanted policies 
that required no-smoking in units; 72% wanted to be protected from drifting tobacco 
smoke; and 79% wanted to live in a completely non-smoking building. This 
recommendation would also apply to condominium units and 1) allow for sufficient staff 
time to educate and provide technical assistance to landlords/owners; 2) allow owners 
and landlords ample time to implement recommendations as part of multi-year phase-in 
plan; and, 3) allow for industry trends to reflect current non-smoking status and patterns. 

With this provision, landlords/property owners can still opt to go entirely smoke free, 
prior to 2014, similar to what was seen in the City of Calabasas. For early adopters, the 
City of Pasadena could implement a smokefree certification program, whereby staff 
could check and monitor smokefree MUH complexes and place this information via a 
link on the City's website. This information would be updated quarterly for the 
community and for interested potential tenants, serving as an incentive for properties 
that move to 100%, smokefree prior to 2014. 
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Enforcement 
Cities have adopted expanded smoking prohibitions in and around multi-unit housing. 
To-date the majority of these cities have not completed implementation of these 
provisions beyond the educational outreach phase, toward the enforcement and 
monitoring phase. Although many ordinances have recently become effective, 
insufficient time has passed to allow full assessment of the potential issues related to 
ordinance enforcement and monitoring. Therefore, design of effective enforcement for 
Pasadena must rely on local experiences to-date. 

Until all multi-unit housing have 100% non-smoking units in 2014, staff will utilize the 
existing mechanism for all other local tobacco control laws to respond to complaints and 
conduct enforcement. Currently, complainants can call the Tobacco Violations 
Complaint Line, (626) 744-6014, or submit an online violations reporting form. 
Reporting individuals who provide contact information receive a response within one 
business day. Tobacco Control Program staff investigate complaints, and upon 
confirmation of a violation, will provide an initial warning letter to the violator with a copy 
to owners of MUH and HOAs/management companies about non-compliance. Second 
and additional site visits, as warranted, will be investigated by Environmental Health 
inspectors. If the parties are not compliant after two warnings and/or site visits, further 
enforcement procedures and escalating penalties will occur, including issuance of a 
minimum $100 administrative citation to the violator in accordance with the proposed 
amendments to the Pasadena Municipal Code. 

Summary 
The proposed recommendations reflect a comprehensive approach to address and to 
reduce drifting tobacco smoke in multi-unit housing and were based on input from 
impacted relevant MUH entities. Amending the Tobacco Use Prevention Ordinance to 
incorporate these proposed recommendations would bring Pasadena in line with over 
30 other California communities that have already implemented smokefree housing 
policies. It would also bring about more consistent practices with the nearby 
communities of Burbank, Glendale and South Pasadena, which have already addressed 
this growing issue through city legislation. 

COUNCIL POU CY CONSIDERATION: 

The proposed amendments to the PMC sections 8.04.020 "P" and 1.24.040 further the 
City Council's strategic plan goal of ensuring public safety by reducing exposure to the 
harmful effects of secondhand smoke. Reducing drifting tobacco smoke in multi-unit 
housing also builds a healthier community and supports the goal of supporting and 
promoting the quality of life for all Pasadena residents. As proposed, smoking would still 
be allowed in the public right-of-way provided it is not within 20 feet of a business 
entrance/exit or a service line, as well as in single family homes provided nuisance 
condition did not exist. 
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FISCAL IMPACT: 

Amendments to the PMC will be enforced by the Public Health Department's 
Environmental Health Division. Staff estimates the enforcement cost of program 
implementation and monitoring is $58,000, which includes $8,000 for administrative 
costs for this fiscal year, materials and supplies, and costs related to signage and 
mailing notification. It is anticipated that these costs can be absorbed with the 
Department's current operating budget. However, based on actual implementation, 
adjustments may be necessary to ensure successful implementation. 

Prepared by: 

uiliama, MPH, CHES 
IvI on Manager 

Health Promotion & Policy Development 

MICHAE . BECK 
City Manager 

Dr:··Eric Walsh 
Director of Public Health/Health Officer 

Attachment A 

Attachment B 

Local Multi-Unit Housing Outreach with Relevant Agencies 

Multi-Unit Housing Policies in Other Cities 



ATTACHMENT A--LOCAL MULTI-UNIT HOUSING OUTREACH WITH RELEVANT AGENCIES 

Agency/Business Main Concerns/Comments 

Apartment Association of Greater LA • Do have lease agreement template form related to smoking/no-smoking on premises 
II Don't want landlords to be enforcement agent; don't want liability whereby tenant can sue landlord for another tenant 

Largest rental housing association in smoking 
the nation with ~12,000 members. 11 Feel it would be tough to define designated smoking areas (vs. setting up buffer restrictions zones}, particularly since 

buildings vary in size. Staff would need to define building size, for example it would not make sense to have 
designated smoking areas in a duplex. 

Ill Don't have a problem with common areas being smoke-free 
II Don't want smoke-free apartments (prohibition inside all units), if common areas set up as smokefree 
11 AAGLA worked with Calabasas and Glendale ordinances 

Beven and Brock Ill In support of all recommendations. 
11 Wants to prohibit smoking outright in all MUH. (Fire occurred in one of their sites, completely destroying one level in 

Largest full-service property MUH due to someone falling asleep with lit cigarette). 
management company operating in San 
Gabriel Valley. They service rental 
property owners, condominium owners 
and homeowner associations, renters. 

BRE Properties Ill Unclear on nuisance designation and how it will function. 
II Buffer zones would work for big properties. Buffer zones can't work with smaller complexes with 2-4 units. 

Real estate investment Policy impacts for sites with lots of units on a small piece of land. 
manager/developer. Property 111 Okay with 80% of units being smoke-free with phase~in period. Okay with voluntary policy of 100% with 
management company for apartments recognition/incentive program. 
only. II Understands policy goals but has concerns that policies don't create undue situations between tenants and property 

management, especially given the current economy. Also, doesn't want property management to be the enforcement 
agents. 

Page 1 of4 

~ 



California Apartment Association II Do recognize the benefits of smokefree units as it relates to cleaning costs and turnover. 
II Don't want landlords to be the enforcement agents. 

Have 17,000 state-wide members II Disclosures is ok, but consider only sharing with new/prospective tenants where smoking and non-smoking units are 
(developers, property owners, located. Don't want existing smokers to be moved around to comply with any unit requirements. Existing tenants who 
contracted agencies such as painters, smoke should be grandfathered in. Set percentage for units is tougher with smaller buildings/complexes. 
etc.), representing more than 65,000 111 CAA has contacted a few of their members in Pasadena and that stated about 5 to 10% of their tenants smoke and 
units throughout LA County. most do not smoke in their units, smoking in the parking garage or outside area. Want a phase-in period for 

compliance if units to be smoke-free--such as 50% in year 2 and 75% in year four. 
11 Worked closely with city of Belmont and recommend their ordinance as a model (which is a 100% smokefree policy), 

because of language that reduces liability among landlords and to ensure clear enforcement mechanisms. 

Foothill Apartment Association II In support of proposed policies but does not want landlords to be enforcement agent. Wants at least 90 days for 
landlords/owners to comply with any new policy. Want signage/sample language so they can post information 

Trade association membership of clearly. Agree with disclosure embedded with lease agreements (amend their forms) but not necessarily separate 
1,000 representing about 4,500 rental non-smoking sections. 
units, in the San Gabriel Valley and Ill Recommend looking at Glendale ordinance. Recommends multiple reminders to owners to ensure they receive info 
Foothill Communities. about new policy. 

Ill Recommend caution with language related to separation of smoking and no-smoking sections, which would be 
difficult for landlords/owners to comply with. However a percentage of units, such as 80%, which was pretty 
common, seemed fine. Recommended a longer phase-in period, if we propose set unit percentage, such as 80%. 

111 Recommends designated area for smokers (if percentage of units set). 

Housing DepartmentJ Ill Reviewed and mentioned the HUD memo (dated July 2009) that encouraged Public Housing Authorities to 
Housing Practitioner .Advisors implement no-smoking policies in some or all of their public housing units. 

Ill Non-smoking buffer zones in common areas and option for landlords to go 100% smokefree are good ideas. Some 
Pasadena Housing Practitioner Advisors is Section 8 homes are not passing inspection because of tobacco smoke coloring walls yellow and remaining odor in 
group of 18 housing advocate professionals carpets, drapes, and upholstery. 
in the field of affordable housing, financing, II Need to define MUH--ownership vs rental--in any policy. Consider policy impacts to low income clients, especially 
development and architectural around eviction concerns for smokers. Recommend including cessation resources to go with any policy. 
backgrounds. Of these members, four are 

111 Other/Miscellaneous: Is exposure to secondhand smoke an occupational safety health hazard for housing developers of rental housing. Only one of 
these developers - Abode Communities - inspectors? Would marijuana smoking be included in any proposed policy 

own/operate rental housing in Pasadena 
(191 units completed with another 44 
planned). The only agency that 
owns/operate rental housing in Pasadena is 
Affordable Housing Services (Navarro 
House and Parke Street. Aoartments). 
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Housing Department/ 
Homeless Housing Network 

Local housing providers and/or 
agencies that work with the homeless, 
substance abuse, and affordable 
housing populations. 

Pasadena Chamber of Commerce 

Professional business organization 
representing approximately 1,400 
members in the Pasadena area. 

Pasadena Neighborhood Coalition 

Coalition representing the leadership of 
95 local neighborhood associations in 
Pasadena. 

Westgate Apartments 

One of the largest real estate 
companies in the Western United 
States that develops, acquires, builds 
and manages a variety of commercial 
and residential properties for sate, lease 
and investment. 

• The Homeless Housing Network is the "principal planning entity for the homeless in Pasadena" There are -4 
agencies that represent non-permananet housing (e.g. transitional housing in Pasadena. These four agencies 
represent about 5 project with 12 units each - so about 60 units in total. There is one affordable housing owner that 
represents 28 units in Pasadena. 

11 Many of their clients use tobacco. A survey of their clients revealed that 66% smoke. Concerned about housing 
disparity that might arise from any new no-smoking MUH requirement, especially related to smoking inside units. 

11 One affordable housing provider has already been smokefree for a number of years. 

11 Conducted online membership survey in June 2010, with the following results (69 respondents): 
• Secondhand smoke should be defined as a nuisance allowing for non-smokers to take legal action against 

smokers: Yes 25% No 75% 
• Smoking in apartments and condos should be restricted to 20% of the units: Yes: 53.3% No: 46.7% 
• Non-smoking buffer zones should be created at apartment and condos: Yes: 75% No: 25% 
• All apartments and condos should designate blocks of units for smokers: Yes: 80.6% No: 19.4% 

11 Overall supportive of MUH policies. Appreciative of sharing the information. 
111 Believes secondhand smoke can be a nuisance within the home dwelling. One leader felt proposed policies were too 

intrusive. 

111 Staff attended the ribbon cutting ceremony of the Westgate a 485-unit smokefree apartment development. Supports 
smokefree MUH housing. 
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Southern CA Presbyterian Homes 11 Overall supports the policies, but has a few concerns as to impacts on current/existing smokers. Understand that this 

Nonprofit Housing and Urban 
is a housing trend and that the demand for smokefree housing is increasing. Agrees with the notion of reducing fire 
hazards. 

Development (HUD)-contracted agency 
to provide senior housing. Only one 65-
unit HUD complex in Pasadena. 

Archstone 11 Supportive of outdoor common areas in MUH to be 100% smokefree. 
111 Desires to limit any liability of property management companies, owners, or landlords on any public nuisance 

They are one of the largest property proposed policy. 
management companies in the country. II 80% of units smokefree - it's fine if you do an adequate phase-in period ( 3 years) in order to allow lease language 
There a CAA member and have to be changed and option for smokers to move out or quit. They are very familiar with the South Pasadena ordinance 
properties in Calabasas, Santa Monica, and liked their 3-year phase-in period. 
Glendale, and Long Beach. They have 11 Their smoking complaints in the past have been few, but have been mitigated by their managers approaching the 
347 units at the Del Mar station, 120 cigarette smoker and asking them to stop smoking in unit because of drifts into another unit. Their complexes really 
units on Oak Knoll, and 96 units in Old do not have balconies (only about 10%), so much of the exposure would probably be from another unit. 
Pasadena, totaling 503 units in 
Pasadena. 

Agape Court 11 Overall supports the policies, but has a few concerns as to impacts on current/existing smokers. Concerned about 
the public nuisance provision oh how effective it will be. Suggested that staff carefully consider complexes that are 

A privately owned affordable rental small and how the unit percent requirement would work in small rental settings. Suggested outdoor common areas 
housing provider in Pasadena with rent be smokefree with one designated smoking area - if possible - that would be far away from the units and/or 
and income restrictions; 46 total units. complex. 

Pasadena Foothill Association of 111 Appreciative of the opportunity to provide input. Overall there were questions about the impact drifting tobacco 
Realtors (PFAR) smoke in units. Understood and supported common outdoor areas to be smokefree and the trend for smokefree 

housing. Okay with disclosure. 
Established in 1997, The formation of 
PFAR provides REALTORS® and the 
public with an even stronger voice in the 
protection and promotion of private 
property rights while fostering the 
ultimate American dream of home 
ownership. The Association has built an 
industry-wide reputation of being one of 
the strongest real estate boards in the 
nation. 
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Comparison of Nonsmoking Housing Units Ordinances 
October 201 O 

ATTACHMENT Bl 

Cities and counties in California have led the way on many secondhand smoke issues throughout the years by passing groundbreaking local ordinances to restrict 
smoking in certain areas. On the issue of smokefree housing, Califam1a's communities are once again paving the way. Secondhand smoke exposure in multi-unit 
housing is a serious health threat because secondhand smoke drifts into housing units from other units, balconies, patios and common areas. The most effective 
way to address this problem is to pass a policy that restricts smoking in these areas, and most importantly within units in multi-unit housing. 

There are now thirteen jurisdictions in California (Contra Costa County, Sebastopol, South Pasadena, Pino!e, Pleasant Hill, Richmond, Rohnert Park, Dublin, Loma 
Linda, Novato, Calabasas, Belmont and Temecula) that have adopted an ordinance that prohibits smoking within a certain percentage of units in multi-unit housing. 
The policy and enforcement provisions in these ordinances vary greatly and some ordinances have several provisions that could be strengthened. Nonetheless, aU 
thirteen of these groundbreaking ordinances go a long way towards protecting tenants from secondhand smoke exposure. 

The table on the following pages lists questions about policy and enforcement provisions of smokefree housing ordinances and provides the answers for each of 

the thirteen jurisdictions. This table makes it easier to learn more about and understand in detail these thirteen ordinances, as well as providing some guidance on 
the types of issues that need to be addressed by other communities working on a smokefree housing ordinance. 

If you have any questions about any of these ordinances or smokefree housing in general. please give the Center a call at {916} 554-5864. The Center's website, 
has additional resources on smokefree housing, including a Matrix of local Smokefree Hous

ing Policies (that details all the types of smokefree housing policies beyond just polices that prohibit smoking in units) and a list of Communities that Restrict 
Smoking in Outdoor Common Areas of Multi-Unit Housing. 

The Center for Tobacco Policy & Organizing .. American Lung Association in California 
1029 J Street, Suite 450" Sacramento, GA 95814" Phone: (916) 554.5864" Fax: (916) 442.8585., wwn.Center4TobaccoPolicy.org 
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BREAKDOWN OF NONSMOKING HOUSING UNITS ORDINANCES 

Are current tenants 
Do ihe nonsmoking wnosmoke What size multi-unit 

Date Passed/ Wl1at percentage of units unit requirements When dO the nonsmoking grandfattternd in. Do the nonsmoking housing complex 
Poputation is required to be designated apply to existmg units restrictions go that is, allowed unit requirements apply ls required IO have as nonsmoking? housing. new housmg Into effect? to smoke in !heir lo condominiums? nonsmoking unils? or both' current unit past the 

implementation date? 

October 2010 All new multi-unit housing 
Yes 4 or more units 100% new Only new that receives building NIA 170,310 permit after Jan. 1, 2011 

August2010 100% Both 14monlhs No Yes 2 or more units 7,734 

Augusl2010 100%, hut for existing 
3 years No Yes 2 or more units units up to 20% may be Both 25,832 designated as smoking units 

Aprtl2.010 
19,383 100%new Only new lmmedlatelY NIA Yes 2 or more units 

April 2010 50% existing, 5 years from January 201 i 
No 4 or more units Botti when nonsmoking unit No 33,547 100% new designations begin 

July2009 17 montlls for existing 
Yes 2 or more units 100% Both units; new units when No 103,517 completed 

April2009 50% existing, 25 months for existing 
Yes 2 or more units Both unils; new units when Yes 

43,062 75%new completed 

December 2008 50% Both 25 months No No 16 or more units 
46.934 

June 2008 70% Both 3 1/2 years Yes No 2 or m□re units 
22,632 

April 2008 50% existing, Both 90 days Yes Yes 10 or more units 
52.737 75% new 

January 2008 80% Both 4 years Yes No 2 or more units 
23,725 

2 or more units that 
OCtl)ber 2001 Hl0% Bo!h 14 months No Yes share a common floor 

2ij,07B and/or celling 

May2007 25% Both 5 years, up to 8 years with Yes No 1 o or more units 
101,057 extensions 

Page 2 of 5 
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BREAKDOWN OF NONSMOKING HOUSING UNITS ORDINANCES (continued) 

Is smoking piohibited on 
Is smoking prohibited wiihin Are nonsmoking units Is smoking prohibrter! What size mum-unit housing Are designated a certain distance of an 

balconies, palms and porches opening to a nonsmoking umt required to tie grouped in outdoor common complex ls required to have smoking areas that meet 

ol nonsmoking units? (including on balconies and together and/or in a areas of apartments and smoking prohibited in outdoor certain criteria allowed in 
patios of a smoking unit)? separate building? condominiums? common areas? outdoor common areas? 

Yes Yes NIA Yes 4 or more units Yes 

Yes Yes WA Yes 2 or more units Yes 

Yes Yes Yes Yes 2 or more units Yes 

Yes Yes WA Yl!S 2 or more untts Yes 

Yes Yes Yes Only apartments 4 or more units Yes 

Yes Yes NIA Yes 2 or more uni!$ Yes 

Yes Yes Yes Yes 2 or more units Yes 

Yes Yes Yes Only apwiments 16 or more units Yes 

Yes Yes Yes Only apartments 2 or more unlts Yes 

Yes Yes Yes Yes 2 or more units Yes 

Yes Yes Yes Only apartments 2 or more units Yes 

Yes Yes Yes Yes 2 or more units Yes 

Yes Yes Yes Only apartments 2 or more units Yes 

D Page3 of 5 



BREAKDOWN OF NONSMOKING HOUSING UNITS ORDINANCES (continued) 

Are landlords required to All landlords are able to evict 
Are landlmds required to Are landlords disclose to tenants the 

required to post include language in leases location of smoking and Are landlords required to give 
~ seronrlharuf1,mlllm 

.for violations of a focal law, 

rlNo Smoking" signs? that states whether the unit is nonsmoking units and/or a map or list of smoking and Does this ordinance contain any 

smoking or nonsmoking? other lnformation about the nonsmoking unils to the city? daolataif a nuisance? additional eviction provisions 
related to violations of the 

smoking policy? smoking restrictions? 

Yes, the landlon1 may evict 
Yes Yes Yes No No upon receipt of lwo letters 

of complainls 

Yes Yes Yes NIA Yes No 

Yes Yes Yes Yes Yes No 

Yes No No No No No 

Yes No Yes Yes Ves No 

Yes Yes Vas NIA No No 

Yes No Yes No No No 

Yes Yes Yes Yes Yes No 

Yes Yes Yes Yes, until 70 percent of units Yes, the landlord may evict upon 

are designated nonsmoking Yes rnce1pt of letters of complaints 
from two individuals 

Yes Yes Yes No Yes, In a place of 
human habitation No 

Yes Yes Yes Yes, unlJI BO percent of units Yes, the landlord may evict upon 

are designated nonsmoking Yes receipt of letters of comnlaints 
tram two individuals 

Yes Yes No NIA Yes No 

Yes No Yes Yes No No 

J 4 of 5 
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BREAKDOWN OF NONSMOKING HOUSING UNITS ORDINANCES (continued) 

Are there ways for landlords tu limit Can a tenant affected by ls there a private enforcement smoke drifting 1rom a their liability for tenants violating tenant who iS violating tile provision that allows the public How are violations of the ordinance Which city staff can enforce the the nonsmoking provisions, such nonsmoking provisions {including the affected tenant) punishable by the city/county? nonsmoking prov1Sions? as meeting the lease language enforce the lease provisions to enforce the nonsmoking law 
requirements in the ordinance? against lhe violating tenant? against violating parties? 

Yes No No My means allowed by Ille municipal code Director of health services 

Yes, as long as proper notice Is Police rtepmtment, city attorney, 
Yes Yes giV!m 10 the city and the cily ill lnfradlon wtth a fine ol $100 any peace officer or code 

not pursuing a cMI action enforcement ofiicial 

City manager. community 

Yes Yes Yes Infraction with a fine of $100 improvement coordinator. 
code enforcement official 

and any peace officer 

No NIA No !nfractlon wilh fines sf311lng al $100 City manager 

Yes NIA No My means allowed by the municipal code No specific staff designated 

City manager and any 
Yes Yes Yes $100 fine peace officer or code 

enforcement official 

No No Yes Infraction No specific slalf designated 

Yes Yes Yes Infraction wilh fines starling at $100 City manager 

City prosecutor city attorney, 
Yes Yes No Infraction any peace officer or code 

enforcement officer 

lnfractmn with tines starting at $ 100. 

Yes Yes Yes The County Department of Public Health City manager must provide a warning letter before any 
civil penalties are levied 

Yes, as tong as proper notice is Misdemeanor or infraction and City prosecutor, city a ltorney, 
Yes Yes given to the city and the city is subject to ci\lil action by !he city any peace officer and any code 

not pursuing a civil action enforcement officer 

Yes Yes No Infraction subject lo a $100 penalty Any peace officer or code 
and civil action by the city enforcemen\ officer 

No No No All penalties outlined in the municipal code Police officers or code 
and subject to civil action by the city enforcement officers -

October 2010 Page 5 of 5 
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ATTACHMENT B2 

Smokefree Policies 
October 2010 

Smokefree housing is the next frontier in California's ongoing effort to protect its citizens from secondhand smoke. Although California has made great progress in getting 
secondhand smoke out of workplaces, for the many Californians who live in multi-unit housing breathing secondhand smoke which drifts from neighboring units, balconies 
and outdoor areas has become a real health problem. 

This Matrix of Local Smokefree Housing Policies is intended to help you understand the current state of this complex policy issue. Smokefree housing policies have 
been adopted in thirty-four California communities -Alameda, Albany, Belmont, Burbank, Calabasas, Contra Costa County, Dublin, Emeryville, Eureka, Glendale, Loma 
Linda, Madera, Martinez, Novato, Oakland, Oxnard, Pinole, Pleasant Hill, Plumas County, Port Hueneme, Rancho Cordova, Rancho Mirage, Richmond, Rohnert Park, 
Sacramento (City), Sacramento County, San Bernardino County, Santa Barbara (City}, Santa Monica, Sebastopol, South Pasadena, Temecula, Thousand Oaks, and 
Woodland. This Matrix details each policy with information about major provisions and enforcement provisions. The policies are listed in reverse chronological order from 
the most recently passed and are divided Into three sections: 

(1) City/County Ordinances that require a certain percentage of units to be declared nonsmoking, that require landlords to disclose information about smoking policies 
and the location of smoking and nonsmoking units and/or that declare secondhand smoke exposure a nuisance (Page 2) 
(2) Housing Authority/Affordable Housing Policies that require the creation of nonsmoking units in low-income, senior or other types of affordable housing (Page 17) 
(3) City/County Resolutions that encourage landlords to designate a certain percentage of units as nonsmoking (Page 21) 

To be included on the Matrix, a smokefree housing policy must in some way address the issue of drifting secondhand smoke from neighboring units. Therefore, policies 
that only address common areas are not included on this Matrix. However, restricting smoking in multi-unit housing common areas can be an important component to 
smokefree housing policies. The Center has produced a comprehensive list of communities that have adopted a smokefree outdoor common areas policy and we can 
provide a list upon request of the communities that prohibit smoking in all indoor common areas. 

The thirty-four cities and counties listed on this Matrix have led the way on this emerging Issue and are building momentum for other legislative action around the state. 
Please call the Center at (916) 554-5864 for more Information about any of these policies or for campaign assistance in passing a smokefree housing policy. The Center's 
website, www.Center4TobaccoPolicy.org/localpolicies-srnokefreehousing, contains all of our housing documents, including the outdoor common areas document, a 
detailed comparison of the ordinances that prohibit smoking in units and a document with tough questions and answers on smokefree housing policies. For sample 
ordinance language on smokefree housing, please visit the Technical Assistance Legal Center's (TALC) website at http://www.phlpnet.org. 

The Center for Tobacco Policy & Organizing • American Lung Association in California 
1029 J Street, Suite 450 • Sacramento, CA 95814 • Phone (916) 554-5864 • Fax (916} 442-8585 • www.Genter4TobaccoPolicy.org 

ID 2010. California Department of Public Health. Funded under contract #09-11173. 
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City/County Ordinances 

I. Community/Date I Major Provisions . r Enforcement Provisions 
. Passed ; ! 
i Contra Costa In October 201 O, the Board of Supervisors updated the county 
I County secondhand smoke ordinance (which was adopted In 2006 and 
j October 2010/ updated in 2009) with additional smokefree housing provisions. 
, October 2009/ The updated ordinance prohibits smoking in 100% of all new 
! October 2006 multi-unit housing complexes, including apartments and I condominiums, with four or more units that receive a building 

1 permit after January 1, 2011. There Is no requirement to 
i establish nonsmoking units in existing multi-unit housing 

complexes. For all new and existing multi-unit housing 
complexes with four or more units, including apartments and 
condominiums, the ordinance prohibits smoking within 20 feet 
of any door or window and on all patios, balconies, decks and 
carports. The new law also requires the lease of all units to 
contain language that states whether the unit is smoking or 
nonsmoking. 

I 
I 

' i 
i 

i 
BuriJank 
October 2010 

-
Page2of18 

The update in 2009 requires the owner or manager of multi-unit 
housing complexes with four or more units, including 
apartments and condominiums, to disclose information to 

The City Council updated the city's secondhand smoke 
ordinance to include several smokefree housing provisions. The 
new smokefree housing restrictions will go into effect on May 1, 
2011. 

The ordinance prohibits smoking in multi-unit residences that 
share a common heating or cooling system that utilize the same 
ducting system, which results in air from one unit being 
distributed to another unit. 

in addition, for all multi-unit housing complexes with two or 
more units, Including apartments and condominiums, smoking Is 

! 
' ' I 

The county can enforce the 
smoking provisions through 
administrative fines, infraction 
citations or any other remedy 
allowed by law. 

' 

The Chief of Police ls 
responsible for enforcement. 
Violations are punishable 
through remedies available in 
the municipal code. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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[., community/Date 
I Passed r.,. 

S~bastopol 
August 2010 

South Pasadona 
August 2010 
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I Major Provisions 
l 
' prohibited on all private patios and balconies. Smoking is also 

prohibited in all indoor common areas and in certain outdoor 
common areas. The outdoor common areas where smoking is 
restricted are swimming pool areas when being used by children 
and all children play areas. 

Enforcem!)ntProvJ.siol-'s. 

r 
·---·., ··------·-·-----·-------·•-'-' ·-·--·-·-

The City Council adopted an ordinance to prohibit smoking in i Violations of the ordin.mce are 
1 100% of multi~unit housing complexes in the city. For all puni~hable by the city as an 

apartment and condominium complexes with two or more units, inirnctlc.m wlth a $100 fin~. The 
there will be no smoking allowed in any units after November 2, Police Department is 
201 i (14 months after the ordinance goes into effect). The responsible for enforcement 
ordinance also prohibits smoking on the patios and balconies. and the City Attorney, any 
Current tenants who smoke are not grandfathered in, meaning peace officer or code 
that they will not be able to smoke in their units after November enforcement official can also 
2, 2011. enforce the ordinance. 

The new law requires lease agreements for all units to contain 
language that states the unit is nonsmoking and that other 
tenants in the building may enforce the no-smoking lease term. 

The ordinance prohibits smoking in indoor and outdoor common 
areas of multl-unit housing complexes (effective September 2, 
2010), except that a landlord or a homeowners' association may 
create an outdoor designated smoking area that meets certain 
criteria. 

Finally, the ordinance declares secondhand smoke exposure a 
public nuisance. 

The City Council adopted an ordinance to prohibit smoking in 
multi-unit housing complexes with two or more units, including 

The ordinance also allows any 
member of the pubUc to bring 
legal action against another 
person to enforce these 
provisions as long as proper 
notice is given to the city and 
the city is not pursuing a civil 
action. 

Violations of the ordinance are 
punishable by the city as an 

apartments and condominiums. For all new units (apartments infraction with a $100 fine. The 
and condominiums) constructed after September 4, 2010, City Manager, Community 
smoking is prohibited in 100% of the units. For existing units In Improvement Coordinator, 
apartment buildings, 100% of units will be nonsmoking as of code enforcement official or 
September 4, 2013. However, landlords that follow certain any peace officer can enforce 
requirements and deadlines may allow smoking in up to 20% of the ordinance. 
the units. For condominiums, i 00% of units will be nonsmoking 
as of September 4, 2013. However, by meeting certain timelines The ordinance also allows any 
and by a vote of the membership, a homeowners' association member of the public to bring 
may decide to allow smoking in up to 20% of the units. For legal action against another 
multi-unit housing with smoking-allowed units, all nonsmoking person to enforce these 
units must be grouped together to the maximum extent provisions. 
possible. If a complex has smoking-allowed units, then smoking 

-· 

Center for Tobacco Policy & Organizing, October 21, 2010 
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;::~:nity/Date . I Major Provisions . . . .• . . . .... .. . ! Enforcement Provisions 

~-- is prohibited within 25 feet of any designated nonsmoking uni(
including on private patios and balconies of a smoking unit. 

Santa Monica 
August 2010/ 
January 2009 

Eureka 
July 2010 

Page4of18 

Landlords who designate some units as smoking-allowed must 
disclose to tenants and prospective tenants the location of 
smoking and nonsmoking units and provide a map depicting the 
location of these units. This information must also be made 
available to the city. 

The new law also requires the lease of all units to contain 
language that states the unit is nonsmoking (unless the landlord 
has allowed smoking in the unit) and that other tenants in the 
building may enforce the no-smoking lease term. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas starting September 4, 2010 except that a 
landlord may create an outdoor designated smoking area that 
meets certain criteria. 

The City Councl! originally adopted an ordinance in January 
2009 to prohibit smoking in outdoor common areas for both 
apartment and condominium complexes. In August 2010, the 
City Council updated the ordinance by expanding the definition 
of an outdoor common area to include any outdoor area within 
25 feet of an door, window or vent into a multi-unit residence. 
This change prohibits smoking on all patios and balconies of 
multi-unit housing and outdoor areas of adjacent properties that 
are within 25 feet of a unit. 

The city passed a broad secondhand smoke ordinance in July 
2010 that includes several smokefree housing provisions. First, 
the ordinance requires landlords to disclose to prospective 
tenants information about where smoking is allowed or not 
allowed on the property. Landlords are required to provide a 
diagram showing the location of any nonsmoking units and the 
location of any outdoor designated smoking areas. 

The common areas smoking 
prohibition can be enforced 
through a civil action. Before 
doing so, the affected tenant 
must first attempt to resolve the 
matter informally with the 
tenant who is violating the 
smoking restrictions by 
providing a written notice with 
30 days to cease smoking 
before filing a suit. Awards for 
civil actions are no less than 
$100 for the first violation, $200 
for the second violation within 
one year and $500 for the third 
and subsequent violations 
within one year. 

Violations are punishable as an 
Infraction with a fine of $'100. 
The Chief of Police is 
responsible for enforcement, 
but any peace officer or code 
enforcement official may 
enforce. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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Community/Date 
Passed 

r ................... ·····--· 
[ Pinole 
l April 2010 
! 
i 

Pleasant Hill 
April 2010/ 
August 2006 
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··~r Major Provisions ! Entorcem.entProvislons··-····, 
I . 

Second, the ordinance prohibits smoking on all balconies and 
patios of all multi unit housing complexes with two or more 
units, including apartments and condominiums. This smoking 
prohibition applies to all units, even units where smoking is 
allowed inside the unit. 

Finally, the ordinance prohibits smoking in all Indoor and 
outdoor common areas of apartments and condominiums, 
except that a landlord may create an outdoor designated 
smoking area that meets certain criteria. 

The City Council adopted an ordinance that prohibits smoking in 
100% of all new multi-unit housing complexes constructed after 
the effective date of the ordinance (May 20, 2010). There is no 
requirement to establish no-smoking units in existing multi-unit 
housing complexes. For all new and existing multi-unit housing 
complexes with two or more units, including apartments and 
condominiums, the ordinance prohibits smoking within 20 feet 
of any door or window. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas of all multi-unit housing complexes, except that 
a landlord or homeowners' association may create an outdoor 
designated smoking area that meets certain criteria 

'rheCity Council adopted an ordinance.that .. pro.tiTbit's--smoking 
inside both new and existing apartment complexes with four or 
more units. The nonsmoking unit requirements do not apply to 
condominiums. For existing apartment complexes with four or 
more units, 50% of the units must be designated as 
nonsmoking. Landlords must begin designating nonsmoking 
units in January 2011 and complete it within five years. All 
nonsmoking units must be grouped together to the maximum 
extent possible. For all new apartment buildings with four or 
more units completed after the effective date of the ordinance 
(May 5, 20i 0), 100% of the units must be designated 
nonsmoking. Smoking is prohibited within 20 feet of any 
designated nonsmoking unit, including on private patios and 
balconies of a smoking unit. 

The ordinance also contains a provisions that requires landlords 
to disclose to prospective tenants the location of smoking units, 
whether there is smoking allowed in any adjacent units and if the 
previous tenant smoked in the unit. 

,H.~•--~---•~~•-- '-----------

Both the city attorney and 
private Individuals can bring 
legal action to enforce these 
provisions. 

-- -------·- ----------------- --------
The city manager Is responsible 
for enforcement and violations 
are punishable as an infraction 

, with fines starting at $100. 

The ordinance does not 
designate a specific 
enforcement agency within the 
city, but allows for violations to 
be enforced by any means 
authorized in the municipal 
code. 

Center for Tobacco Polley & Organizing, October 21, 2010 
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Community/0~-r Major Provisions "-"-•···-·-·~-··- .. ···-···-·~»-•W••······ ······-i Enforcement Provisions ! 
Passed , ____ ___ ..... ·----·-····-··· i _______ I r-.. ------------ --------·---·--···-·--·- .T. ---------, 

1 The ordinance also prohibits smoking in indoor and outdoor ! 
1

• 
common areas, except that a landlord may create an outdoor ! 

j designated smoking area that meets certain criteria. 

I Finally, the city adopted an ordinance in 2006 that declared 
1 secondhand smoke exposure a public nuisance. 
I ·, ,--·-· --- - -··-r-·-·--------------., .... ---------- ,. ' City of Glendale In March 2010, the City Council updated its secondhand smoke i The city manager, director of 

, March 2010/ , ordinance including expanding the smokefree housing - parks, recreation and 
October 2008 provisions it adopted in October 2008. community services, any police 

officer, any park ranger, 
The first provision requires apartment landlords to disclose to neighborhood services 
prospective tenants whether smoking is allowed in the administrator, or city clerk 
prospective unit and if the unit was designated as smoking or I license investigator can enforce 
nonsmoking for the previous tenant. In addition, landlords need ! this ordinance. 
to provide to tenants with and display a map with the locations i 

of smoklng and nonsmoking units, the location of all common A violation of this ordinance 
areas where smoking is prohibited and the location of any areas occurs when a person is 
where smoking is allowed. warned to stop smoking or to 

move away from a smoking 
I The ordinance prohibits smoking on all balconies and patios of prohibited area, but continues I multi unit housing of two or more units, including apartments to smoke in that area. 

and condominiums. This smoking prohibition applies to all Violations are punishable 
' units, including on private patios and balconies of a smoking pursuant to the municipal code. 

unit. 
Violations of a smoking policy 

Finally, the ordinance prohibits smoking in all indoor and In multi-unit housing, through 
outdoor common areas of apartments and condominiums, either smoking in a common 
except that a landlord may create an outdoor designated area where smoking is 
smoking area that meets certain criteria. prohibited or smoking in a unit 

that the landlord has declared 
nonsmoking, are added to the 
list of reasons whereby a 
landlord can evict a tenant. 

Both the city attorney and 
private individuals can bring 
legal action to enforce these 
provisions. 

I R;chmond The City Council adopted an ordinance that prohibits smoklng in I Violations of the ordinance are 
July 2009 100% of the multi-unit housing in the city. For all existing punishable by the city with a 

apartments and condominiums with 2 or more units, there will I $100 fine. The City Manager is 

Page 6of18 
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be no smoking allowed in any units after January 1, 2011. !responsible for enforcement 

1 Martinez 
April 2009 

Page7of18 

Landlords can make all units nonsmoking prior to January 1, and any peace officer or code 
2011. All new units that become occupied after the ordinance enforcement official can 
goes into effect (August 20, 2009) are nonsmoking. A unit enforce the ordinance. 
includes patios and balconies. Tenants of existing housing units I 
who smoke are not grandfathered in, meaning that they will not , The ordinance also allows any 
be able to continue to smoke in their unit after January 1, 2011. I member of the public to bring 

The new law also requires the lease of all units to contain 
language that states the unit is nonsmoking and that other 
tenants in the building may enforce the no-smoking lease term. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas, except that a landlord may create an outdoor 
designated smoking area that meets certain restrictions. 

Landlords must maintain and provide to tenants a diagram 
showing the location of any designated smoking areas with any 
new lease agreement after January 1, 201 i. landlords and 
condo sellers will be required to disclose the ordinance 
requirements to all prospective and existing tenants and buyers 
beginning 90 days after ordinance takes effect. 

·~rhe City Council adopted anordinance with several smokefree 
1 housing provisions. First, all apartment landlords will be 

required to disclose information about the smoking regulations 
for the property to prospective tenants. All landlords, including 
landlords that do not have any designated nonsmoking units, 
would be required to maintain a list of designated nonsmoking 
units and a floor plan identifying those units and give tenants 
these documents for all new leases or other agreements entered 
into on or after June 1, 2010. 

The ordinance prohibits smoking in all private outdoor spaces of 
multi-unit housing, including apartments and condominiums, 
with 4 or more units. Private outdoor spaces includes the 
balconies, patios, decks, entry porches and carports of 
individual units. Smoking would still be allowed inside the 
individual units. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas, except that a landlord may create an outdoor 
designated smoking area that meets certain restrictions. These 
provisions all go into effect June 1, 2010. 

legal action against another 
person to enforce these 
provisions. 

Landlords that have knowledge 
of violations of the smoking 
provisions are responsible for 
taking reasonable steps to 
enforce the regulations 
including, informing the tenant 
of the violation and the course 
of action if the violation is not 
corrected. Other tenants are 
abre to bring legal action to 
enforce the provisions. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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I ;:;:Jnity/Daf.e- ... ~ I Major Provisions 

r 
The new law requires the leases of all units to contain language 
that states that smoking is prohibited in common areas and 
private outdoor spaces and that other tenants in the building 
may enforce the no-smoking lease term. 

Finally, the ordinance declares secondhand smoke exposure a 
public nuisance. 

Rohnert Park The City Council adopted an ordinance that prohibits smoking 
April 2009 inside the units of both new and existing multi-unit housing, 

which includes apartments and condominiums. For new 
apartment buildings (those that are built after June 1, 2009) with 
2 or more units, 75% of the units must be designated as 
nonsmoking. For all existing apartments with 2 or more units, 
50% of the units must be designated as nonsmoking. New units 
are required to be designated as nonsmoking immediately. 
Existing units must be declared nonsmoking by June 1, 2011. 
For both new and existing housing, the definition of a unit 
includes patios and balconies, and all nonsmoking units must be 
grouped together to the maximum extent possible. Current 
tenants of existing housing who smoke will be grandfathered in, 
meaning that they may continue to smoke inside their unit for as 
long as they continuously reside in that unit, even if that unit is 
designated as nonsmoking. For both new and existing 
apartments, landlords may designate 100% of the units as 
nonsmoking. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas, except that a landlord may create an outdoor 
designated smoking area that meets certain restrictions. 

Landlords must maintain and provide to tenants a floor plan 
identifying the smoking and nonsmoking units as well as the 
location of any designated smoking areas. 

City of Dublin The City Council adopted an ordinance that prohibits smoking 
December 2008/ inside 50% of the apartment units for apartment complexes that 
September 2006 have 16 or more units. landlords are required to designate 

nonsmoking units by January 1, 2011. A unit includes patios 
and balconies, and all nonsmoking units must be grouped 
together to the maximum extent possible. Current tenants who 
smoke are not grandfathered in, meaning that they will not be 
able to continue to smoke in their unit after January 1, 2011 if 
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I Enforcement Provlsions 

Violations of the ordinance are 
punishable as an infraction. No 
specific city staff is designated 
to enforce the ordinance. Any 
private person can bring legal 
action for damages or relief 
against a tenant who violates 
the ordinance. 

The city manager is responsible 
for enforcement and violations 
are punishable as an infraction. 
A private person may also bring 
legal action to enforce these 
provisions. 

,.,,,,,,_,,,,_ 
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Enforcement Provisions 
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I their unit is designated as nonsmoking. Landlords are required 

~ to notify tenants within 90 days of the implementation plan for 

' their unit. Landlords may designate 100% of the units as 
i nonsmoking. I 
I 

' 
l The ordinance also prohibits smoking in indoor and outdoor 

I 
common areas, except that a landlord may create an outdoor 
designated smoking area that meets certain restrictions. 

Landlords must maintain and provide to tenants a floor plan 
identifying the smoking and nonsmoking units as well as the 

1 
location of any designated smoking areas. 

The new law also requires the lease of nonsmoking unlts to 
contain language that states the unit is nonsmoking and that 
other tenants in the building may enforce the no-smoking lease 
term. 

Two years earlier in September 2006, the City passed an 
I ordinance that declared secondhand smoke a nuisance. 

City of Loma Linda The City Council passed an ordinance that requires landlords to Tenants who smoke in a 
June 2008 prohibit smoking in at least 70% of the units of new and existing nonsmoking unit may be 

apartments, including patios and balconies. Nonsmoking units subject to eviction if a landlord 
must be grouped together vertically, horizontally and in separate receives two letters of 
buildings to the maximum extent possible. complaints from different 

individuals. However, eviction 
Landlords have until January i, 20i2 to permanently designate is up to the discretion of the 
at least 70% of units as nonsmoking. Until they do so, landlords landlord. 
must submit an annual report to the city that shows the number 
and location of nonsmoking and smoking units, identifies any Violations of the law are 
units where residents have been grandfathered, and shows the punishable as an infraction. 
location of any designated smoking areas. 

The city prosecutor, city 
The ordinance also prohibits smoking in all indoor and outdoor attorney, any peace officer or 
common areas in multi-unit housing, except for designated any city code enforcement 
areas. officer may enforce the 

provisions in this ordinance. 
Landlords must also present every potential tenant with a floor 
plan of the smoking and nonsmoking units and the location of a 
designated smoking area. Finally, landlords are required to 
create an outdoor designated smoking area, but can get an 
exemption from the city if there is no suitable place for an 
outdoor designated smoking area on the property. 

Page9of18 
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,-· "·-·-·-·---· I Major Provisions 

-------------------------
The ordinance allows current tenants to have their unit 
grandfathered in as a smoking unit past the January 1, 2012 
date as long as they continuously live in that unit and provide 
proper notification to their landlord. 

The new law also requires the lease of nonsmoking units to 
contain language that states the unit is nonsmoking and that 
other tenants in the building may enforce the no-smoking tease 
term. 

Finally, the ordinance declares secondhand smoke exposure a 
public nuisance. 

The City Council passed a broad secondhand smoke ordinance 
that contains two smokefree housing provisions. First, landlords 
and sellers of condominiums will be required to disclose the 
smoking policy of the units they manage or sell. For 
apartments, landlords must maintain and provide to tenants a 
list of designated nonsmoking units, a list of designated 
smoking units and a floor plan that identifies the location of 
smoking and nonsmoking units, as well as any designated 
smoking areas. Sellers of condominiums must disclose to 
potential buyers whether smoking is permitted in the unit and 
what the smoking policy is for the complex. 

Secondly, the ordinance prohibits smoking in indoor and 
outdoor common areas, except that a landlord may create an 
outdoor designated smoking area that meets certain restrictions. 

The City Council adopted an ordinance that prohibits smoking 
inside the units of both new and existing apartments. For new 
apartments with 10 or more units, 75% of the units must be 
designated as nonsmoking. For all existing apartments with 1 0 
or more units, 50% of the units must be designated as 
nonsmoking. For both new and existing housing, a unit includes 
patios and balconies, and all nonsmoking units must be grouped 
together to the maximum extent possible. Current tenants who 
smoke will be grandfathered in, meaning that they may continue 
to smoke inside their unit for as long as they continuously reside 
in that unit. For both new and existing apartments, landlords 
may designate 100% of the units as nonsmoking. 

The new law also requires all new leases to contain language 

[ Enforcement Provisions 

Violations are punishable as an 
infraction and subject to a fine 
of between $50 - $1 00 for a 
first violation, $100 - $250 for a 
second violation, and $250 -
$500 for any additional 
violation. 

The police department is 
responsible for enforcement, 
but any peace officer or code 
enforcement officer may 
enforce this ordinance. 

The city manager is responsible 
for enforcement. The Marin 
County Department of Health 
and Human Services is 
responsible for writing the initial 
warning letter. Any resident 
can initiate enforcement by 
notifying the city manager. A 
resident may also bring private 
action to enforce these 
provisions. 

The penalty tor a first violation 
is a fine not exceeding $100 

Center for Tobacco Policy & Organizing, October 21, 2010 
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~------------------------that states whether the unit is nonsmoking or smoking and that 
other tenants in the building may enforce the no-smoking lease 
term. 

The ordinance also prohibits smoking in indoor and outdoor 
common areas, except that a landlord may create an outdoor 
designated smoking area that meets certain restrictions. 

Landlords must maintain and provide to tenants a floor plan 
Identifying the smoking and nonsmoking units as well as the 
location of any designated smoking areas. 

Finally, the ordinance declares secondhand smoke exposure in 
a place of human habitation a nuisance . 

In January 2008, the city passed an ordinance that requires 
landlords to prohibit smoking in at least 80% of the units of new 
and existing apartments, Including patios and balconies. 
Nonsmoking units must be grouped together vertically, 
horizontally and in separate buildings to the maximum extent 
possible. 

Landlords have until January 1, 2012 to permanently designate 
at least 80% of units as nonsmoking. Until they do so, landlords 
must submit an annual report to the city that shows the number 
and location of nonsmoking and smoking units. 

Landlords must also present to every potential tenant a floor 
plan of the smoking and nonsmoking units and the location of a 
designated smoking area. Finally, landlords are required to 
create an outdoor designated smoking area, but can get an 
exemption from the city ir there is no suitable place for an 
outdoor designated smoking area on the property. 

The ordinance allows current tenants to have their unit 
grandfathered in as a smoking unit past the January 1, 2012 
date as long as they continuously live in that unit and provide 
proper notification to their landlord. 

The new law also requires the lease of nonsmoking units to 
contain language that states the unit is nonsmoking and that 
other tenants in the building may enforce the no-smoking lease 
term. 

and/or five days of community 
service. A second violation 
within one year is punishable by 
a fine of up to $200 and/or ten 
days of community service. A 
third violation within one year is 
punishable by a fine of up to 
$500 and/or fifteen days of 
community service. 

Tenants who smoke in a 
nonsmoking unit may be 
subject to eviction if a landlord 
receives two letters of 
complaints from different 
individuals. However, eviction 
is up to the discretion of the 
landlord. 

Violations of the law are subject 
to punishment as a 
misdemeanor. 

The city prosecutor, city 
attorney, peace officer, or city 
code enforcement officer may 
enforce the provisions in this 
ordinance. The ordinance 
requires business owners to 
enforce these provisions in their 
establishments. Residents of 
Calabasas can also report any 
violations of the law to the code 
enforcement unit. 

The ordinance also allows any 
member of the public to sue 
another person to enforce 
these r-.r,os.mo!,HS'C: 
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City of Oakland 
December 2007 

of Belmont 
October 2007 

Page 12 of 18 

in all indoor and outdoor common areas in multi-unit housing 
(lobbies, hallways, swimming pools, outdoor eating areas, play 
areas, etc). 

That ordinance also declared that exposing others to 
secondhand smoke is a public nuisance. 

-------------·-·-- ----- ,------------! 
Two smokefree housing provisions were included in a broader To implement the disclosure 
secondhand smoke ordinance passed by the city. First, requirements, the city placed 
landlords and sellers of condominiums will be required to language about the smoking 
disclose the smoking policy of the units they manage or sell. policies within a notice to 
For apartments, landlords must disclose to prospective tenants tenants that all landlords were 
if the unit is smoking or nonsmoking, which units in the complex already required to give to 
are smoking units, and what the smoking policy is for the j tenants each year. This results 
complex. Sellers of condominiums must disclose to potential I in an automatic annual 
buyers whether smoking is permitted in the unit and what the i reporting of these disclosures. 
smoking policy Is tor the complex. 'I 

The City Administrator is 
Secondly, the ordinance prohibits smoking in all indoor and 

I 
responsible for enforcement. 

outdoor common areas of multi-unit housing. Any citizen can register a 
compliant with the City 

! Administrator to initiate 
I enforcement. 

The city passed an ordinance that prohibits smoking in all new 
and existing apartments and condominiums that share a 
common floor and/or ceiling. For current tenants who smoke, 
there is a 14 month grace period during which time they are stlll 
allowed to smoke in their unit. 

I ! Private citizens can bring legal 
! acti':n. to enforce these 

prov1s1ons. 

Violators that smoke In a 
prohibited area are guilty of an 
Infraction and can be punished 
by a fine of up to $100 for a first 
violation, up to $200 for a 
second violation within one 
year, and up to $500 for each 
additional violation within one 
year. 

Each violation ls an infraction 
subject to a $100 fine. 
Violations are also subject to 
civil action brought by the city, 
with a fine of between $250 and 
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City of Temecula 
May 2007 

[
. City of Emeryville 

December 2006 

I 
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Major Provisions 

The new law also requires every lease of a unit where smoking is 
prohibited to contain language that states the unit is 
nonsmoking and that other tenants in the building may enforce 
the no-smoking lease term. The same grace period of 14 
months applies to the new lease terms for current tenants who 
smoke. Landlords are not required to enforce the new no
smoking lease terms nor are they required to evict a tenant who 
smokes in a nonsmoking unit. 

The ordinance also declares secondhand smoke a nuisance. 

Finally, the ordinance bans smoking in indoor and outdoor 
common areas, with landlords allowed to create designated 
smoking areas that meet certain restrictions (i.e. 20 feet away 
from entrances and windows). 

This city passed an ordinance that requires landlords to 
designate 25% of their units as nonsmoking in all new and 
existing multi-unit residences with 10 or more units (it does not 
apply to condominiums). These nonsmoking units must be 
grouped together horizontally and vertically and In a separate 
building to the maximum extent possible. 

For new multi-unit housing, landlords must submit a floor plan to 
the city that identifies the smoking and nonsmoking units within 
six months of enactment of this ordinance. 

Landlords of existing multi-unit residences must submit a floor 
plan to the city that Identifies the smoking and nonsmoking units 
within one year. Landlords have up to five years to actually 
designate these units as nonsmoking and may apply for up to 
three, one-year extensions to comply, with the exception of 
senior housing. 

This ordinance also prohibits smoking in all indoor and outdoor 
common areas for all multi-unit residences (any residence with 
two or more units). 

r,-,---·- '·-. -... ---··--•·-· 
The ordinance bans smoking in indoor and outdoor common 
areas of multi-unit housing. 

. The ordinance also declares secondhand smoke a nuisance, 
I which allows a citizen to take private legal action. However, the 

Enforcement Provisions 

$1000. 

This ordinance can be enforced 
by any peace officer or code 
enforcement official. 

The city attorney can also bring 
a civll action to remedy 
violations, including nuisance 
abatement proceedings, code 
enforcement proceedings or 
suits for injunctive relief. 

Violations of this ordinance are 
enforceable by the city and 
subject to penalties outlined in 
the Temecula municipal code. 

I Enforcement will be handled by 
I the City Manager. Citizens can 
I register a complaint with the 

I City Manager to initiate 
enforcement. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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\-ordinance states -that the city cannot be a party in that legal 
I action or have legal action brought against it for non-
I enforcement of the smoking ordinance. Further, it states that no 
i owners, managers, or employers who operates premises 
! controlled by the smoking restrictions can be found guilty or 

held liable for the nuisance provisions. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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San Bernardino The Housing Authority Board of Commissioners voted to adopt Residents are responsible for 
County a 100% nonsmoking policy for four housing complexes in the informing guests of the 
July 2010 county (Redlands Brockton Site, Waterman Gardens nonsmoking policy and will be 

P!umas Co 
July 2008 

of Alameda 
April 2008 

Page 15of18 

Community, Yucaipa Crest and Colton Senior Housing responsible for any damages 
Complex). The policy prohibits smoking on the entire caused by a violation of the 
properties, including in 100% of the units, common areas, every policy. The Housing Authority 
building and adjoining grounds. can terminate the rental 

Current tenants who smoke can request a one-year grace period 
to be able to continue to smoke in their unit for one year. 

The Board of Supervisors a policy to make all public 
housing units in the county nonsmoking. All housing units will 
become smokefree on July 1, 2009 with no grandfathering for 
current tenants. Any units that become vacant before that date 
will be declared nonsmoking when a new lease is signed. This 
will impact over 200 housing units and both senior and family 
housing. 

Residents wlll still be allowed to smoke outdoors on the 
properties but will be encouraged not to smoke near windows 
and doorways. Designated smoking areas with weather covers 
will be created at each location. Low literacy cessation services 
will be offered to all residents. 

The City of Alameda Housing Commission adopted a policy to 
prohibit smoking within residential units, balconies and on the 
grounds of the property for all of the apartment complexes that 
the Alameda Housing Authority manages. 

The smokefree policy will first be implemented at Independence 
Plaza, a 186-unit senior complex. The policy went into effect on 
August 1 , 2008. There will be no grandfathering for current 
residents who smoke and no designated smoking areas on the 
property. The smoking restrictions will also apply to employees 
and vendors. 

The other senior housing complex, Anne 8. Diament Plaza with 
65 units, will be the next complex to be converted to the 
nonsmoking policy. 

agreement for violations of the 
smoking provisions, which are 
considered a material breach of 
the rental agreement. 

The Housing Authority has the 
right to inspect apartments for 
evidence of smoking if they are 
notified of a violation of the no
smoking policy. Residents will 
be given 24 hours notice prior 
to an Inspection. 

The Housing Authority can 
terminate the rental agreement 
for violations of this policy. 

Residents can notify the 
Housing Authority of potential 
violations and the Housing 
Authority must then take 

Center for Tobacco Policy & Organizing, October 21, 2010 
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City of Port 
Hueneme 
April 2008 

City of Oxnard 
March 2008 

j City of Thousand 
I Oaks 

I 
March 2007/ 
September 2004 

City of Rancho 
Mirage 
December 2005 
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Overall, the Housing Authority manages over 500 units in 
Alameda and all of the units will be converted to the same 
nonsmoking policy over the coming year. 

reasonable steps to enforce 
these provisions. Residents 
may also sue another resident 
to enforce the no-smoking 
policy but do not have the right 
to evict another resident. 

' The City Council adopted a resolution that approves the Port j A violation of the smoking 
Hueneme's Housing Authority policy to restrict smoking in two 
public housing properties. At the Mar Vista property (senior 
housing), smoking will be prohibited in all units on the bottom 
three floors, with smoking allowed in units on the top two floors 
of the building. Current residents who smoke and live in the 
bottom three floors will be encouraged, but not required, to 
move to a unit on the fourth or fifth floor. At the Hueneme 
Village property (family housing), smoking will be prohibited 
inside all newly leased units after July 1 , 2008. 

The City Council passed a policy that prohibits smoking within 
the Oxnard Housing Authority's two senior housing properties. 
Smoking will be prohibited within 100% of the units, balconies, 
common areas, and within 30 feet of all entrances in both the 
Plaza Vista and Palm Vista properties, making a total ot 150 
nonsmoking units. There will be no grandfathering for current 
residents who smoke. 

The City of Thousand Oaks adopted a policy requiring ...• - .. , . 
developers of new publicly-assisted rental housing to set aside 
one-third of the new units as nonsmoking units. 

i In March 2007, the city updated this policy to require that two-I thirds of newly constructed publicly assisted rental housing and 
, one~half of new supportive housing be smokefree. 

The City Council adopted a smoking policy for the Rancho 
Mirage Housing Authority. This policy prohibits smoking in 
outdoor common areas in the Housing Authority's three senior 
affordable housing residential complexes. 

The policy would also prohibit smoking within apartment units 

policy will be handled like any 
other lease violation. A verbal 
warning will be given for a first 
violation and a written warning 
for a second violation. Any 
subsequent violations could 
result In a termination from the 
Housing Authority program. 

Housing Authority staff will 
notify residents if they violate 
the policy and then residents 
will have a chance to respond 
to the notice. After three 
violations, a resident's lease is 
subject to termination. 

Residents are responsible for 
ensuring that guests comply 
with the policy. 

Residents can make complaints 
to the Housing Authority. 

Center for Tobacco Policy & Organizing, October 21, 2010 
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City of Santa 
Barbara 
November 2005 

City of Madera 
August 2002 
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MaJor Provisions 

j for the Santa Rosa Villas and any future senior residential 
complexes. All new residents of the other two existing senior 
residential complexes will be prohibited from smoking in their 
units, but people that already live in those two complexes will be 
allowed to smoke in their units until they move. 

I The Housing Authority of the City of Santa Barbara adopted a 
policy that prohibits smoking in all 36 units of the Vista La 
Cumbre senior housing complex. This prohibition applies to 
smoking inside the units as well as on balconies. Residents are 
allowed to smoke in a designated area outside the building and 
residents who formerly smoked in their units were not 
grandfathered in, meaning they had to stop smoking in their 

l units as soon as the policy became effective. 

The City Council approved a smoke-free policy of the Madera 
Housing Authority. The Madera Housing Authority adopted a 
policy to transition two of three senior housing buildings to be 
smokefree. New residents moving into buildings A and C at 
Yosemite Manor will not be allowed to smoke in their units or on 
their patios. Smokers that already reside in buildings A and C 
would be allowed to continue to smoke in their units but must 
keep their door to the hallway closed when smoking. Current 
and future residents of building B would still be allowed to 
smoke in their unit. 

Enforcement Provisions 

I 
Residents can make complaints 
to the Housing Authority. 

Residents may make 
complaints to the site manager. 

------,,,,, '"---------------------' 
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! Community/Oat; r Major Provisions 
I Passed l 

City of Sacramento In December 2006, the City Council passed a resolution that 
April 2009/ encourages property owners of multi-unit rental housing to 
December 2006 designate at least 25% of their units as nonsmoking or to make 

entire buildings within a multi-unit housing complex smokefree. 
The percentage was increased to 50% of units in April 2009. 
Property owners that do so will be publicly recognized by the 
City Council. 

~~--- _, 

City of Rancho fThecity passed_ a resolution that encourages landlords and 
Cordova I property managers of multi-unit rental housing to designate at 
September 2006 '. least 50% of their units, including patios and balconies, as 

· nonsmoking or to make entire buildings within a multi-unit 
1 housing complex smokefree. Property managers that do so will 
1 be publlcly recognized by the City Council. 
I 1~•--'< ___ '" _______ 

City of Woodland The city passed a resolution that encourages landlords and 
; April 2008 property managers of multi-unit rental housing to designate at 

least 50% of their units, including patios and balconies, as 
nonsmoking or to make entire buildings within a multi-unit 
housing complex smokefree. Property managers that do so will 
be publicly recognized by the City Council. 

:county of --- ;-The Board of Supe
0

rvisors "passed aresotution that encourages 
Sacramento i property owners of multi-unit rental housing to designate at least 
April 2007 50% of their units as nonsmoking or to make whole buildings 

within a multi-unit housing complex smokefree. Property 
owners that do so will be publicly recognized by the Board of 
Supervisors. 
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February 22, 2011 

Steve Mermei! 
Assistant City Manager, City of Pasadena 
100 N. Garfield Avenue 
Pasadena, CA 91101 
VIA EMAIL 

Re: Revised smoking ordinance before Public Safety Committee 

Dear Mr. Mermell, 

e~ 
& civic ASSOCiATION ~-. 

84H···Gi· ~. en-St,Suite-208 ~ Pasadena. CA 91 IQ 1-543B \1, 
(626) 795-3355 

The Pasadena Chamber of Commerce has been aware of efforts to revise the City of Pasadena smoking ordinance 
to incorporate protections for apartment and condominium dwellers against the impacts of secondhand smoke. 

Despite requests that we receive pertinent materials ahead of time, we just received a copy of the agenda report 
at 10:00 a.m. this morning so have not had time to carefully review the proposals. 

Also, I would have liked to appear in person before the committee, but the revised meeting schedule conflicts with 
the regularly scheduled Chamber Board of Directors meeting, which I am obligated to attend. 

Last fall, the Chamber, at the request of your Public Health Department, surveyed our members regarding some of 
the proposals suggested at the time. The results of that survey were provided to your public health officials. 

In general, our members who responded favored having areas of newly constructed apartment buildings be strictly 
non-smoking and that the city work to establish non-smoking multi-family housing units going forward, with the 
cooperation qf developers and landlords. The members polled also supported notification of proximity to smokers 
by landlords to prospective tenants. There were some concerns raised that landlords may not be aware of which 
tenants currently smoke and which do not, so notification may be problematic at times. 

Our members were very strongly opposed to defining a legal activity, smoking, as a local nuisance and thus 
creating an atmosphere where neighbors freely take neighbors to court over smoking. There is a very strong 
feeling among our members that facilitating lawsuits related to a legal activity being undertaken within the private 
confines of one's home should not be included in any city ordinance. 

Our members who responded also expressed concerns about retroactively imposing regulations on persons who 
already live in apartments and condominiums in Pasadena. There were some concerns that such a regulation could 
lead to lawsuits and Infringe on a basic right one has to enjoy the privacy of one's home. 

Thank you for the opportunity to comment on the agenda item. We would like to be informed offuture meetings 
regar.9-ir.l rdinance so we can comment further, should it advance beyond consideration by the public safety 
c_ort'i"mi ee-.P · !ude this in material provided to the committee. 

cc: City Council, M. Beck, S. Whitmore, F. Girardo, K. Urich 

02/22/2011 
Item 4 
Submitted bv Paul Little 1 l 
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March 12, 2010 

The Honorable Bill Bogaard 
Mayor, City of Pasadena 
City Hall 
100 N. Garfield A venue, Room S228 
P.O. Box 7115 
Pasadena, CA 91109 

RE: Proposed Anti-Smoking Ordinance 

Dear Mayor Bogaard, 

On behalf of the membership of the California Apartment Association of 
Los Angeles (CAA-LA), we would like to meet with you to discuss the 
anti-smoking ordinance that is currently being discussed by the City 
Council's Public Safety Committee. 

For your reference, CAA-LA serves rental property owners and managers 
in greater Los Angeles County. CAA-LA's members own and operate 
approximately 65,000 rental units within the Greater Los Angeles 
vicinity. 

C_AA-LA commends your desire to protect your constituents from second 
hand smoke and promote public health. However, CAA-LA believes that 
owners and managers of residential rental property should be free to set 
smoking and non-smoking policies for their rental homes and 
communities. Our association believes that market forces are the best way 
to designate units and the common areas of the property for both smokers 
and non-smokers in residential rental housing so that all residents are able 
to use and enjoy their homes. 

Many of our members in Pasadena and throughout Los Angeles County 
have voluntarily designated some or all of their rental housing units as 
non-smoking. Recognizing that there has been a dramatic change in 
Californian's expectations regarding exposure to environmental tobacco 
smoke, CAA-LA has made available an Addendum for Tobacco Smoke 
Free Areas to enable our property owner and manager members to address 
this resident demand voluntarily. This form allows certain common areas, 
certain units, or the entire property to be designated as smoke free. We are 
providing a copy of this form for your reference. 
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We encourage the City of Pasadena to be thoughtful and explore all of the 
real impacts this legislation would have on renters and rental property 

• owners. CAA-LA bas some areas of concern about the potential smoking 
regulation on multi-family housing units that we urge you to take into · 
consideration: 

Impact of a smoking ban o.n residents who smoke. An ordinance 
banning smoking inside one's rental home may displace an otherwise 
excellent tenant simply on the basis that he/she is a smoker. Furthermore, 
it will preclude a group of people who choose to engage in a iegal activity 
from the ability to rent an apartment. 

Legal ramifications. Banning people who smoke from renting an 
apartment in any community anywhere in Pasadena could potentially put 
rental housing owners and managers in violation of state and federal fair 
housing laws and also subject them to lawsuits by smokers who are denied 
leases. 

Effectively enforcing a smoking ban. It is unclear how a rental prope1ty 
owner would determine whether a resident is smoking in their unit as there 
are state laws that prohibit a landlord from entering a unit except in the 
case of a clear emergency or when proper and sufficient notice has been 
served. · · 

CAA-LA believes that prohibiting smoking in any area of residential 
rental properties, and especially within a unit, should be part of the rental 
agreement rather than codified in a state or local law. This will allow 
property owners to develop individualized policies that are appropriate to 
their prope1ty and the needs of all residents. 

We want to work in collaboration with the City of Pasadena to bring 
solutions to this issue and be partners in enhancing public health while 
providing responsible housing practices. Our office will be contacting you 
shortly in anticipation of arranging a meeting. Thank you for your 
consideration. 

Sincerely, 

l;fUt4-
Ryan Minniear 
Executive Director 
California Apartment Association of Los Angeles 

cc: Michael Beck, City Manager 



CITY Of 

MENLO 
PARK 

CITY ATTORNEY'S OFFICE 

Council Meeting Date: March 2, 2010. 
Staff Report# 10-029 

Agenda Item:# E-1. 

REGULAR BUSINESS: · Consideration of an ordinance amending the City's smoking 
regulations and prohibitions and an prdinance adding tobacco retailer permitting 
requirements to the City of Menlo Park Municipal Code. 

RECOMMENDATION 
The CUy Attorney's office recommends that the City Council consider introduction of an 
ordinance amending Chapter 7.30 [Smoking Regulated or Prohibited] of Title 7. [Health 
and Sanitation] of the Menlo Park Municipal Code and an ordinance adding Chapter 
5.26 ITobacco Retailer Permit] to Title 5 {Business License$ and Regulations] of the 
Menlo Park Municipal Code. 

BACKGROUND 
In October 2009, the City Council held a study session to consider updating the City's 

· smoking ordinance. The City's current ordinance bans smoking in indoor public places, 
indoor places of employment, child care centers and eating. establishments. The City's 
ordinance allows smoking outdoors, in bars, in tobacco stores, in hotels and in private 
homes. State law also applies within the City to prohibit smoking in such places as bars 
and within 25 feet of any playground or tot lot sandbox area. The City's current 
ordinance is not conslstent with some of the state law provisions prohibiting smoking. 

The initial impetus for reviewing the City's smoking ordinance came from a resident 
concerned about the harmful effects of secondhand smoke outdoors and in multi-unit 
housing (i.e. housing in which units share a floor and/or ceiling with another unit). The 

· resident requested that the Council consider revising the · smoking ordinance in 
accordance with the City of Belmont's recent smoking ordinance revisions. The City of 
Belmont prohibited smoking in outdoor common areas, exclusive .use common areas 
and inside individual units of multi-unit housing. 

At the study session, the Council heard information regarding the current ordinance, 
state law, and the different approaches that otherjurisdictions have taken with regard to 
· smoking and testimony regarding the harmful effects of secondhand smoke outdoors 
and in multi-unit housing. The Council then provided direction to City staff to prepare 
an ordinance that is consistent with state law, prohibits smoking in outdoor public 
places such as parks and athletic fields, in service/waiting lines, in common areas of . 

· multi-unit housing, and within a reasonable distance of those places where smoking is 
prohibited. The Council also directed City staff to consider the City of Dublin's 
ordinance that makes secondhand smoke that affects another individual a private 
nuisance. This would allow a private citizen to bring a legal action against the smoker 
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to abate secondhand smoke that affects the individual, including when the secondhand 
smoke affects the individual in their home. 

The Council also considered the San Mateo County Tobacco Retailer Permit 
Ordinance, which the County has requested all municipalities in the County adopt to 
discourage tobacco sales to minors. 

ANALYSIS 
Smoking Ordinance 
The attached proposed ordinance would amend the City's smoking regulations and 
prohibitions to provide that smoking is prohibited in specific enclosed and unenclosed 
places. 

Smoking would be prohibited in multi-unit residence enclosed common areas, including, 
but not limited to, halls and stairwells, lobbies, laundry rooms, etc. Smoking would not 
be prohibited in individual units of multi-unit residences, nor would it be prohibited in 
exclusive use common areas. Smoking would be prohibited in enclosed public places, 
businesses, restaurants, or places of employment. Smoking would not be prohibited in 
the enclosed places identified in California Labor Code Section 6404.5(d),. which 
includes; but is ·not limited to, specific locations in hotels or motels, tobacco shops and 
private smokers' lounges, warehouse facilities, and private residences, except for 
private residences licensed as day care homes during the hours of operation. 
Notwithstanding these exceptions, the ordinance prohibits smoking in private 
residences licensed as family daycare homes regardless of their hours of operation. 

The ordinance prohibits· smoking in multi-unit residence unenclosed common areas, 
including paths, common cooking areas,. outdoor eating areas, play areas, swimming 
pools, and parking areas. Smoking would not be prohibited in unenclosed exclusive 
use common areas, such as patios or balconies. Smoking would also not be prohibited 
in that portion of the multi-unit residence . unenclosed common area that may be 
designated as a smoking area. The designated smoking area shall be located a 
reasonable distance from any area where smoking is prohibited; be no more than 25% 
of the total outdoor area; have a clearly marked perimeter and be identified by 
conspicuous signs. If a suitable area cannot be determined, an exemption from the 
requirements of the ordinance may be granted. · 

Smoking would be prohibited·in unenclosed dining areas, places of employment, public 
. places and parks and .other recreation areas, including playgrounds, swimming areas, 

sports fields, sports courts, skate parks, and picnic areas. The ordinance would also 
prohibit smoking in service areas or those areas designed to be or regularly used to 
receive or wait to receive a service, enter a public place, or make a transaction whether · 
or not such service includes the exchange of money, including, but not limited to, ATMs, 
bank teller windows, telephones, ticket lines, bus stops, and cab stands. Smoking 
would also be prohibited at City-sponsored events, except in any area •designated by 
the City as a smo~ing area. · 
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Although the ordinance does not prohibit smoking in all outdoor areas, exclusive use 
areas or inside individual units of a multi-:-unit residence, nothing in the ordinance 
prevents a multi-unit residence from designating all or a ·portion of the units or all 
outdoor areas as non-smoking. In addition, nothing prevents an employer from 
declaring any area in which smoking would otherwise be permitted a non-smoking area. 
This allows a landlord or Homeowners Association or employer to establish stricter 
smoking prohibitions. 

Smoking is prohibited within a reasonable distance fro'm any entrance, exit, operable 
window, vent or other opening into an enclosed area in which smoking is prohibited and 
from any unenclosed area in which smoking is prohibited, except while actively passing 
on the way to· another destination and without entering or crossing any area in which 
smoking is prohibited. A reasonable distance is a distance that ensures that occupants 
of an area in which smoking is prohibited are not exposed to secondhand smoke 
created by smokers outside the area. A reasonable distance is a minimum of 25 feet, 
unless this would place the smoker in a potentially" unsafe location; in which case a 
reasonable distance is a location closer than 25 feet which does not place the smoker 
in a potentially unsafe location. This definition of a reasonable distance is designed to 
address the situation where 25 feet from an area where smoking is prohibited would put 
the smoker in. a location such as the middle of the street. 

The ordinance will be enforced administratively by the City Manager or his designee. 
Those violating the ordinance will be guilty of an infraction. The first violation is 
punishable by a $50 fine. The second violation in one year is punishable by a fine of 
$200 and a third violation is punishable by a fine of $500. Lastly, the ordinance 
declares secondhand smoke that impacts a non-consenting person a nuisance; thereby 
providing private citizens the ability to bring a legal action against the smoker to abate 
secondhand smoke, including when the secondhand smoke enters a unit of a multi~unit 
residence and disturbs its occupant. 

Tobacco Retailer Permit Ordinance 
On April 8, 2008, the County of San Mateo adopted a Tobacco Retailer Permit 
Ordinance. The County prepared its ordinance in response to a number of State stings 
targeting tobacco sales to minors and is an effort at discouraging tobacco sales to 
minors. The County has requested that each city make the ordinance effective in their 
jurisdiction to ensure a uniform countywide approach to regulating the sale of tobacco 
products. The following cities have already adopted the County's ordinance: San 
Mateo, Millbrae, San Carlos, Colma, Redwood City, Daly City, East Palo Alto, Portola 
Valley, Brisbane San Bruno and South San Francisco. 

The tobacco retailer permit ordinance makes it unlawful for any retailer, individual or 
entity to sell or offer for sale any tobacco products without fir~t obtaining a valid permit 
from the County Environmental Health Division of the Department of Health. Permits . 
are valid for one year and subject to annual renewal. The permit must be prominently 
displayed where retail tobacco sales are conducted. The ordinance also establishes 
enforcement mechanisms for failure to comply with the permitting requirements, 
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including .suspension of the permit and/or fines. The ordinance directs the County to 
enforce the tobacco retailer pe~mit ordinance Jn the City. 

Next Steps 
If the Council introduces the ordinances, the ordinances will be scheduled for a future 
meeting for adoption. Upon adoption, the ordinances would become effective 30 days 
thereafter unless the City Council elects to make the ordinances effective at a later 
date, e.g. after 60 or 90 days. 

IMPACT ON CITY RESOURCES 
The fiscal impact of updating the smoking ordinance and adopting a tobacco retailer 
permit ordinance would depend primarily on.the level of staff involvement in outreach 
and educational efforts. 

POLICY ISSUES . 
Regulating the effects of secondhand smoke is consistent with the General Plan 
provisions to protect the public health, safety and welfare of citizens. 

ENVIRONMENTAL REVIEW 
This ordinance is exempt from the California Environmental Quality Act ("CEQA") 

purs.uant ~o ;~tion 15061(b)(3) of the CEQA G~id 1ry:s. . 

.'.r ,. '/ • ·~~ 
--··:-.......J· /\ ,,,.·· -'' .,I .:" h ·-! / '·. . "' 

·--... .L--eig, · . Prince William L. McClure 
City Attorney's Office City Attorney 

ATTACHMENTS: 
A. Ordinance of the City Council of the City Of Menlo Park Amending Chapter 7.30 

Smoking Regulated or Prohibited] of Title 7 [Health· and Sanitation] of the Menlo 
Park Municipal Code 

B. Ordinance of the City Council of the City Of Menlo Park Adding Chapter 5.26 
[Tobacco Retailer Permit] to Title 5 [Business Licenses And Regula\ions] of the 
Menlo Park Municipal Code 
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ATTACHMENT. A 
ORDINANCE NUMBER __ _ 

ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MENLO 
PARK AMENDING CHAPTER 7.30 [SMOKING REGULATED OR 
PROHIBITED] OF TITLE 7 {HEAL TH AND SANITATION] OF THE 
MENLO PARK MUNICIPAL CODE 

The City Council of the City Menlo Park does hereby ordain as follows: 

SECTION 1. The City Council of the City of Menlo Park hereby finds and declares as 
follows:1 · 

A. Tobacco use and exposure to secondhand smoke causes death and disease and 
imposes great social and economic costs; 

8. Secondhand smoke has been identified as an extremely dangerous substance 
by the U.S. and California Environmental Protection Agencies, the U.S. Surgeon 
General, and the California Air Resources Board; 

C. State law prohibits smoking in virtually all indoor places of employment reflecting 
the state policy to protect against the dangers of exposure to secondhand smoke; 

D. State law prohibits smoking in playgrounds and tot lots and within 20 feet of the 
main e·ntrances and exits of public buildings while expressly authorizing local 
communities· to enact additional restrictions; 

E. Cigarette butts pose a health threat to young children and are a major and 
persistent source of litter; 

F. Creating smoke-free areas helps protect the 86% of Californians who are non
smokers: 

G. A majority of Californians favor limitations on smoking in multi-unit residences; 

H. A local ordinance that authorizes residential rental agreements to include a 
prohibition on smoking of tobacco products within rental units is not prohibited by state 
law; 

I. California law de.clares that anything which is· injurious to ·health or obstructs the 
free use of property, so as to interfere with the comfortable enjoyment of life or property, 
is a nuisance; 

J. Local governments have broad latitude to declare nuisances and are not 
constrained by prior definitions of nuisance; 

1 Authorities supporting the findings identified in this ordinance are available on-line or may be 
obtained from the Technical Assistance Legal Center. 

1 
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K. There is no Constitutional right to smoke; and 

L. It is the .intent of the City Council, in enacting this ordinance, to provide for the 
public health, safety, and welfare by discouraging the inherently dangerous behavior of 
smoking around non-smoking individuals, especially children; by protecting the public 
from nonconsensual exposure to secondhand smoke where they live, work, and play; 
by lessening tobacco-related litter; by reducing the potential for children to wrongly 
associate smoking and tobacco with a healthy lifestyle; and by affirming and promoting 
the family atmosphere of the City's public places, 

SECTION 2. Chapter 7.30 [Smoking Regulated or Prohibited] of Title 7 [Health and 
Sanitation} of the City of Menlo Park's Municipal Code is hereby amended to read as 
follows: 

Section 7 .30.010 
Section 7 .30.020 
Section 7 .30.030 
Section 7 .30.040 
Section 7 .30.050 
Section 7.30.060 
Section 7 .30 .070 
Section 7.30.080 
Section 7 .30.090 

Definitions· 
Smoking Prohibitions 
Reasonable Distance Required 
Posting of Signs 
Retaliation Prohibited 
Interpretation 
Enforcement 
Penalties 
Secondhand Smoke Declared Nuisance 

Section 7.30.010 Definitions 
The following words and phrases, whenever used - in this chapter, shall have the 
meanings defined in this section unless the context clearly requires otherwise: 

A. "Business" means any sole proprietorship, partnership, joint venture, corporation, 
association, or other entity formed for profit-making purposes or that has an employee. 

B. "City-Sponsored Event" means an event which the City of Menlo Park plans, 
administers, coordinates, and finances, and which is held upon property owned by the 
City of Menlo Park. 

C. "Common Interest Development" means a development as defined in California Civil 
. Code Section 1351 (c), which includes condominium projects (including projects 
commonly known as townhomes or townhouses),. community apartment projects, a 
planned development, or a stock cooperative. · 

D. "Dining Area" means any area containing a counter or table upon which meals are 
served or any area designated, established, or regularly used for consuming meals. 

2 
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E. "Employee" means any person who is employed; retained as an independent 
contractor by any employer; or any person who volunteers his or her services for an 
employer, association, nonprofit, or volunteer entity. 

F: "Employe( means any person, partnership, corporation, association, nonprofit or 
other entity who employs or retains the service of one or more persons, or supervises 
volunteers. 

G. "Enclosed" means closed by a roof and four walls with appropriate openings for 
ingress and egress. 

H. "Multi-Unit Residence" means a building or portion thereof that contains more than 
one dwelling unit that shares a floor and/or ceiling, including, but not limited to, 
apartments, common interest development, senior ·citizen housing, nursing homes, and 
single room occupancy hotels. 

I. "Multi-Unit Residence Common Area" means any indoor or outdoor area of a multi
unit residence accessible to and usable _by r_esidents of different units, including but not 
limited to halls and stairwells. paths, lobbies, laundry rooms, common cooking areas, 
outdoor eating areas, play areas, swimming pools, and parking areas. Multi-Unit 
Residence Common Area does not include areas available· exclusively for use by the 
occupant(s) of the unit, including, but not limited to balconies and patios. 

J. "Nonprofit Entity" means any entity that meets the requirements of California 
Corporations Code Section 5003 as well as any corporation, unincorporated association 
or other entity created for charitable, religious, philanthropic, educational, pofitical, social 
or simifar purposes, the net proceeds of which are committed to the promotion of the 
objectives or purposes of the entity and not to private gain. A public agency is not a · 
nonprofit entity within the meaning of this section. 

K. "Park· and Other Recreation Area" means any and all children's play areas, 
playgrounds, swimming areas, sports fields, sports courts, skate parks, and picnic 
areas. 

L. "Person" means any natural person, business, partnership, cooperative association, 
corporation, personal representative, receiver, trustee, assignee, employer, nonprofit 
entity or any other legal entity except the City of Menlo Park. 

M. "Place of Employment" means any area under the legal or de facto control of an 
employer, business or nonprofit entity that an employee or the general public may have · 
cause to enter in the normal course of operations, regardless of the hours of operation.· 

N. "Premises" means a piece o.f land and any improvements on upon it such as is 
usually described in a deed, deed of trust, or mortgage, and includes legally separate 
but contiguous pieces of land that are owned by the same person or by multiple persons 
owning and operating the laf1d under common control. 
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0. "Public Place" means any place, public or private, open to members of the general 
public regardless of any fee or age.requirement, including, for example, plazas, parking 
lots, malls, stadiums, parks, playgrounds, farmers markets and fairs. 

P. "Reasonable Distance" means a distance that ensures that occupants of an area in 
which smoking is prohibited are not exposed to secondhand smoke created by smokers 
outside the area. Except as otherwise provided in this chapter, this distance shall be a 
minimum of 25 feet, unless the application of the 25 foot minimum. would place the 
smoker in a potentially unsafe location; in which case a reasonable distance shall be a 
location closer than 25 feet which does not place. the smoker in a potentially unsafe 
location. 

Q. "Restauranf means any coffee shop, cafeteria, tavern, sandwich stand, soda 
fountain, private or public school cafeteria, and any other eating establishment, 
organization, club, boarding house or guest house, which gives or offers food for sale to 
the public, guests, patrons, members or employees. · 

R. "Secondhand Smoke" means the tobacco smoke created by burning or carrying of 
any lighted pipei cigar, or cigarette of any kind, and the smoke exhaled by an individual 
who engages in smoking. 

S. IIService Area" means any area designed to be or regularly used by one or more 
persons to receive or wait to receive a service, enter a public place, or make a 
transaction whether or not such service includes the exchange of money, including but 
not limited to ATMs, bank teller windows, telephones, ticket ·1ines, bus stops, and cab 
stands: 

T. "Smoking" or "Smoke" means possessing a lighted tobacco product, or any other 
lighted weed or plant (including but· not limited to, a lighted pipe, lighted hookah pipe, 
lighted cigar, or lighted cigarette of any kind), or the lighting of a tobacco product, or any 
other weed or plant (including but not limited to, a pipe, a hookah pipe, cigar, or 
cigarette of any kind). 

U. "Tobacco Product" means any substance containing tobacco leaf, including but not 
. limited to cigarettes, · cigars, pipe tobacco, hookah tobacco, snuff, chewing tobacco, 
dipping tobacco, snuff, or any other preparation . of tobacco; and any product or 
formulation of matter containing biologically active amounts of nicotine that is 
manufactured, sold, offered for sale, or otherwise distributed with the expectation that 
the product or matter will be introduced into the human body, but does not include any 
cessation product specifically approved by the United States Food and Drug 
Administration for use in treating nicotine or tobacco dependence. 

V. "Unit" means: ( 1) a dwelling space consisting of essentially complete independent 
living facilities for one or more persons, including permanent provisions for living and 
sleeping, and any private outdoor spaces such as balconies, dec~s. and patios: and {2} 
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senior citizen housing and single room occupancy hotels, as defined in California Health 
and Safety Code Section 50519(b)(1), even where lacking private cooking facilities or 
private plumbing facilities. Unit does not include lodging in a hotel or motel that meets 
the requirements set forth in California Civil Code section 1940(b )(2). 

Section 7.30.020 Smoking Prohibitions 
A. Enclosed Places. Smoking shall be prohibited in the following enclosed places: · 

1. Any enclosed public place, business, restaurant, or place of employment 
within the City, except in the enclosed places identified in California Labor Code Section 
6404.S(d), or its successor. Notwithstanding the exception for enclosed places 
Identified in California Labor Code Section 6404.5(d) or its successor, "place of 
employment" shall include private residences licensed as family daycare homes 
regardless of their hours of operation; and 

2. Multi--unit residence common areas. 

8. Unenclosed Places. Smoking shall be prohibited in the following uneflclosed places: 
1. Dining areas that are part of a restaurant,. business, nonprofit entity, place of 

employment or located in any public place; 
2. Places of employment; 
3. Public places and parks and other recreation areas; 
4. Service areas; 
5. Any City-sponsored event, except in any area designated by the City as a 

smoking area. City-sponsored events may have one or more designated smoking 
areas of an appropriate size, provided the area is prominently marked with signs and is 
located a reasonable distance from all areas of high pedestrian traffic, any parking 
areas, and any area in which smoking is prohibited; 

6. Multi-unit residence common areas, except that a portion of the outdoor area 
of the premise~ that may be designated as a smoking area. The designated smoking 
area shall be located a reasonable distance from any area where smoking is prohibited; 
be no more than 25% of the total outdoor area of the premises for which it is 
designated; have a clearly marked perimeter and be identified by one conspicuous sign 
at the designated smoking area and one conspicuous sign elsewhere on the premises: 
and not overlap with any area in which smoking is otherwise prohibited by this chapter 
or other provision of this code, state law, or fed.era! law. If a suitable area cannot be 
determined, an exemption from the requirements of this section may be granted at the 
discretion of the City Manager, or his designee; provided, that the smoking area does 
not overlap with any area in which smoking is otherwise prohibited by this chapter or 
other provision of this code, state law, or federal law. 

C. Nothing in this chapter shall prevent a multi-unit residence from designating all or a 
portion of the units or all outdoor areas of the premises as non-smoking, or prevent an 
employer from declaring any area in which smoking would otherwise be permitted a 
non-smoking area. 

D. No person shall provide or place ash receptacles such as, without limitation, 
ashtrays or ash cans, within an area in which smoking is prohibited including, without 
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limitation, inside the perimeter of any reasonable smoking distance required by this 
chapter. · 

Section 7.30.030 Reasonable Distance Required 
Smoking shall be prohibited within a reasonable dist~nce, as that term is defined in 
Section 7.30.010, from any entrance, exit, operable window. vent or other opening into 
an enclosed area in which smoking is prohibited and from any unenclosed area in which 
smoking is prohibited, except while actively passing on the way to another destination 
and without entering or crossif'!Q any area in which smoking is prohibited. 

Section 7.30.040 Posting of Signs 
"Smoking" or No Smoking" signs, whichever are appropriate, with letters of no less than 
one inch in· height or the international "No Smoking" symbol (consisting of a pictorial 
representation of a burning cigarette enclosed in a red circle crossed by a red bar) shall 

· be clearly, sufficiently, and conspicuously posted in or outside every building or other 
place where smoking is controlled by this chapter, by the owner, operator, manager or 
other person having control of such building or other place. When a sign is posted on 
the exterior of a building to indicate no smoking, it shall include the distance limitations 
contained in this ct,apter. 

Section 7.30.050 Retaliation Prohibited 
No person or employer shall discharge, refuse to hfre, or in any manner retaliate against 
any employee or applicant for employment because such employee or applicant 
exercises any right afforded by this chapter. 

Section 7.30.060 Interpretation 
This chapter shall not be interpreted or construed to permit smoking where it is 
otherwise restricted by other applicable laws. 

Section 7.30.070 Enforcement 
A. Enforcement shall be implemented by the City Manager, or his/her designee. 

B. Any citizen who desires to register a complaint hereunder may initiate 
enforcement with the City Manager or his/her designee. 

· C. Notwithstanding any other provisions of this chapter, a private citizen may bring 
legal action to enforce this chapter. · 

Section 7 .30.080 Penalties 
Any person who violates any provision of this. chapter shall be guilty of an infraction 
punishable as provided in Section 1.12.010(b) of the Menlo Park Municipartode. 

Section 7.30.090 Secondhand Smoke Declared Nuisance 
Secondhand smoke that impacts another non-consenting person constitutes a 
nuisa·nce. Notwithstanding any other provisions of this chapter, a private citizen may 
bring a legal action against the person who is smoking to abate secondhand smoke as 
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a nuisance, specifically including when secondhand smoke enters a unit of a multi-unit 
residence. 

SECTION 3. If any section of this ordinance, or part hereof, is held by a court of 
competent jurisdiction in a final judicial action to be void, voidable or enforceable, such 
section, or part hereof, shall be deemed severable from the remaining sections of this 
ordinance and shall in no way affect the validity of the remaining sections hereof. 

SECTION 4. The City Council hereby finds that this ordinance is exempt from the 
provisions of the California Environmental Quality Act pursuant to Section 15308 -
Actions of Regulatory Agencies for the Protection of the Environment. 

SECTION 5. This ordinance shall take effect thirty {30) days after Us passage and 
· adoption. Within fifteen {15) days of its adoption this ordinance shall be posted in three 

(3) public places within the City of Menlo Park, .and the ordinance, or a summa,y of the 
ordinance prepared by the City Attorney, shall be published in a local newspaper used 
to publish official notices for the City of Menlo Park prior to the effective date. 

INTRODUCED on the_ day of ____ , 2010. 

PASSED AND ADOPTED as an ordinance of the City of Menlo Park at a regular 
meeting of said Council on the_ day of _____ , 2010, by the following vote: 

AYES: Councilmembers: 

NOES: Councilmembers: 

ABSENT: Councilmembers: 

ABSTAIN: Councilmembers: 

APPROVED: 

Mayor 
ATTEST: 

City Clerk 

7 
N:IOATA\Cl1enls\M\MP\Or(!ISmoking otil,n;m~e doc 



INFORMATION ITEMS 

A. Analysis of the L.A. County Sex Offender Ordinance* 
(Powerpoint Presentation) 
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Highlights of Megan's & Jessica's laws 

The Los Angeles County sex offender ordinance 

The Pasadena Police Department's proactive stance on sex offenders 

Analysis and Recommendations 
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Megan's Law-provides the public with certain information on the whereabouts 
of sex offenders that previously was not available until 1995 

This law expanded the State's 50 year requirement that sex offenders be 
required to register with their local law enforcement agency for their lifetime 
( over 100 identified sex offenses listed under PC 290) 

Registrants are required to update their information on an annual basis within 
five working days of their birthday 

Transient registrants update every 30 days and violent predators history every 
90 days 

Megan's Law website is updated daily by the California Office of the Attorney 
General and can be accessed at "http://meganslaw.ca.gov/search.asp" 
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Jessica's law restricts residency of released parolees 
convicted of sex crimes 

PC 290 registrants are banned from living within 2000 feet 
of any public or private school or park (PC 3003.5) 

Since 2009 Pasadena Police Department has documented 
19 incidents of registrants not residing at place of record 

No Jessica law violations 
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This ordinance imposes greater restrictions on registered sex offenders 

Part of the ordinance establishes a "child safety zones" within 300 feet of 
a child care center, public/private school, park, public library, commercial 
area providing a child's playground, classes, youth activities or bus 
stops 

Restricts sex registrants from living at multi-family dwellings, verses 
single family (Jessica's Law) 

Ordinance limits landlords and property owners from renting to m~re 
than one sex offender 

4 



As of August 31, 2010, the L.A. Superior Court issued an 
"order" staying the provision within L.A. County 

Legal theories include the claims by parolees that they 
were unable to find housing due to residency restrictions 

Additional hearing in the California Supreme Court are 
pending regarding constitutional challenges 

Research has identified that many local cities are having 
severe challenges with their own version of the ordinance 
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This ordinance will limit the ability for any sex offender to 
reside in the city and it may also be a constitutional issue 

City staff mapped a 2000 foot radius around each child 
care center, parks, and private/public school 

Based on the mapping, there are 1240 possible residency 
options for offenders 

If additional housing options are not available, then the 
constitutionality of this regulation will be challenged 

This matter is yet to be resolved and could impact the 
enforcement of the 2000 feet rule 
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161 sex offender registrants 

15 on parole (16 in 2010) 

20 on probation (16 in 2010) 

37 transients required to register monthly (27 in 2010) 

One of few cities with a high awareness of transient 
registrants 
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Approximately 140 compliance checks annually 

No sex crime violations found 

Searches occur based on probation/parole or by consent 

GPS tracking with parole officers of transient registrants 

Daily management of registrant database 

PC 290 Interview process at the police department-rigorous interview for 
transient offenders 

Department wide access to internal sex registration database for 
investigations 
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There appears to be no legal issues with the creation of "child safety 
zones" but consideration should be given to the enforcement 
difficulties existing with the county ordinance 

The current stay order by the L.A. County Superior Court and the 
concerns from the State Supreme Court should provide guidance to 
postpone this decision 

With imposed residence restrictions the 290 transient population will 
continue to increase 

It's imperative that law enforcement officers know the whereabouts of 
290 registrants to better protect the community 

9 
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B. Public Safety Concerns in the Block 5 Area* 
(Powerpoint Presentation) 
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eport and Overview 

March 21, 2011 

Phillip L. Sanchez 
Chief of Police 
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ity staff and residents met on August 5, 2010 
to discuss quality of life and crime issues in 
the Block 5 arean 

30 Residents 

Police Department 
City Prosecutor 

Transportation 

Public Works 
Code Compliance 
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Identified issues were brought forward that 
included: 

Illegal dumping 

Loitering 

Noise/Music 

Drug sales 

Traffic 

Bad equipment or access gates 
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City staff moved quickly to address the issues that 
were presented at the meeting. 

Many of the issues have been resolved and are 
being monitored by respective city staff and 
departments. 
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ity staff met with business owners and 
discussed their issues/complaints related to the 
Block 5 area. 
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During the citizen group meeting, one business was 
identified as the potential source of the residents' 
complaints. 

ing King's Barber Shop 
- Late hours 
- Congregating outside the business 

It was determined that the business is a legal non
conforming business that began operating at a time during 
which the zoning code did not impose operation 
restrictions. 
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Councilmember McAustin asked city staff to examine: 

The number of businesses with non-conforming hours of 
operation. 

The correlation of crime and quality of life issues as a result 
of those businesses. 

King King's Barber Shop 
Jerry's Billiards 

These are the only businesses in the Bloc 5 area at are 
legal non ... conforming businesses. 

7 



Crime analysis of the Block 5 area revealed. 

38 incidents of police service in the general area 
from January 1, 2010 - September 15, 2010m 

f those, 17 reflect King King's Barber Shop as the 
location of occurrencem 

nly 7 coul be i ct linked to the si ess. 
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PC 166.4 
415 
415 
415 
594 
925 

CODE6 
EXSER 

FB 
HSVIOL 
PHOTO 

P1\1C 
PT 

SOLICT 
SUSVEH 
VENDOR 
\VRTARS 

VIOLATION OF COURT ORDER 2 
DISTURBANCE - GROUP 1 

DISTURBANCE-JUVENILE 1 
DISTURBANCE - MISCELLANEOUS 6 

VANDALISM 1 
SUSPICIOUS PERSON 2 

OFFICER INITIATED INVESTIGATION 7 
OFFICER INITIATED EXTRA SERVICE 1 

OFFICER INITIATED FOOT BEAT 4 
NARCOTICS VIOLATION 3 

FOLLO\V UP INVESTIGATION 2 
PASA :MUNICIPAL CODE VIOLATION 2 

OFFICER INITIATED PEDESTRIAN TRAFFIC 2 
ILLEGAL SOLICITING 1 
SUSPICIOUS VEHICLE 1 

ILLEGAL VENDOR 1 
\VARRANT ARREST 1 

TOTAL INCIDENTS 38 
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ode Enforcement and Zoning 

Zoning code limits hours of operation from 7 am to 10 pm 
for commercial uses within 150' of an R district; adopted in 
1985. 

Code has exemptions for some areas and uses. 

City could amend zoning code to abate the non
conforming hours. 

10 
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Need to perform a citywide survey of uses to determine 
which have non-conforming hours. 

Notify all business owners. 

Amendment would establish a time frame for abatement . 

11 
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Conclusion 

n r i calls does n su a 
determin io is nee activities. 

Zoning Cod e ta 

trengths 
Brings uniformity to all commercial uses subject to the 
hours of operation. 
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eaknesses 

Need time and staff resources to survey businesses, 
establish time period for a sunset schedule and amend 
zoning code. 

Additional time and cost associated with future 
enforcement. 

Abatement must be citywide; can't be limited to Block 5. 

13 
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CUP fees are waived in the Northwest allowing 
businesses that are subject to sunset provisions to get a 
CUP at no cost. 

Abating hour of operation will not solve problems that 
occur from 7 am to 10 pm. 

14 
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ecommendation: 

Continue enhanced police presence in Block 5. 
Do not amend zoning code. 
Continue staff meetings with Block 5 merchants and area 
residents in order to address issues and implement 
solutions. 

15 
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uestions?? 
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STATE OF CALIFORNIA - BUSINESS, CONSUMER SERVICES AND HOUSING AGENCY GAVIN NEWSOM, Governor 

DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT 
DIVISION OF HOUSING POLICY DEVELOPMENT 
2020 W. El Camino Avenue, Suite 500 
Sacramento, CA  95833 
(916) 263-2911 / FAX (916) 263-7453
www.hcd.ca.gov

September 15, 2020 

MEMORANDUM FOR: Planning Directors and Interested Parties 

FROM: Megan Kirkeby, Deputy Director 
Division of Housing Policy Development 

SUBJECT: Housing Accountability Act Technical Assistance 
Advisory (Government Code Section 65589.5) 

The Housing Accountability Act (HAA), Government Code section 65589.5, establishes 
limitations to a local government’s ability to deny, reduce the density of, or make 
infeasible housing development projects, emergency shelters, or farmworker housing 
that are consistent with objective local development standards and contribute to 
meeting housing need. The Legislature first enacted the HAA in 1982 and recently 
amended the HAA to expand and strengthen its provisions as part of the overall 
recognition of the critically low volumes of housing stock in California. In amending the 
HAA, the Legislature made repeated findings that the lack of housing and the lack of 
affordable housing, is a critical problem that threatens the economic, environmental, 
and social quality of life in California. This Technical Assistance Advisory provides 
guidance on implementation of the HAA, including the following amendments. 

Chapter 368, Statutes of 2017 (Senate Bill 167), Chapter 373, Statutes of 2017 
(Assembly Bill 678) - Strengthens the HAA by increasing the documentation necessary 
and the standard of proof required for a local agency to legally defend its denial of low-
to-moderate-income housing development projects, and requiring courts to impose a 
fine of $10,000 or more per unit on local agencies that fail to legally defend their 
rejection of an affordable housing development project. 

Chapter 378, Statutes of 2017 (Assembly Bill 1515) – Establishes a reasonable person 
standard for determining conformance with local land use requirements. 

Chapter 243, Statutes of 2018 (Assembly Bill 3194) -Expands the meaning of zoning 
consistency to include projects that are consistent with general plan designations but 
not zoning designation on a site if that zone is inconsistent with the general plan. 

Chapter 654, Statutes of 2019 (Senate Bill 330) - Defined previously undefined terms 
such as objective standards and complete application and set forth vesting rights for 
projects that use a new pre-application process. Most of these provisions sunset on 
January 1, 2025, unless extended by the Legislature and Governor. 

If you have any questions, or would like additional information or technical assistance, 
please contact the Division of Housing Policy Development at (916) 263-2911. 
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What is the Housing Accountability Act? 
The Housing Accountability Act (HAA) (Government Code Section 65589.5), establishes the 
state’s overarching policy that a local government may not deny, reduce the density of, or make 
infeasible housing development projects, emergency shelters, or farmworker housing that are 
consistent with objective local development standards. Before doing any of those things, local 
governments must make specified written findings based upon a preponderance of the 
evidence that a specific, adverse health or safety impact exists. Legislative intent language 
indicates that the conditions that would give rise to such a specific, adverse impact upon the 
public health and safety would occur infrequently.  

Subdivision (d) of the HAA describes requirements applicable to housing development projects 
that include units affordable to very- low, low- and moderate-income households (including 
transitional and supportive housing) as well as emergency shelters and farmworker housing. 
Subdivision (j) describes requirements applicable to all housing development projects, including 
both market-rate and affordable housing developments. Subdivisions (k), (l), and (m) expand 
the potential consequences for violations of the HAA. In 2017, the Legislature also granted the 
California Department of Housing and Community Development (HCD) authority to refer HAA 
violations to the Office of the Attorney General in Government Code section 65585. 

The HAA was originally enacted in 1982 to address local opposition to growth and change. 
Communities resisted new housing, especially affordable housing, and, consequently, multiple 
levels of discretionary review often prevented or delayed development. As a result, developers 
had difficulty ascertaining the type, quantity, and location where development would be 
approved. The HAA was intended to overcome the lack of certainty developers experienced by 
limiting local governments’ ability to deny, make infeasible, or reduce the density of housing 
development projects. 

Recognizing that the HAA was falling short of its intended goal, in 2017, 2018, and again in 
2019, the Legislature amended the HAA no less than seven times to expand and strengthen its 
provisions. Key restrictions on local governments’ ability to take action against housing 
development projects are set out in Government Code section 65589.5, subdivisions (d) and (j). 
The law was amended by Chapter 368 Statutes of 2017 (Senate Bill 167), Chapter 373 Statutes 
of 2017 (Assembly Bill 678) and Chapter 378 Statutes of 2017 (Assembly Bill 1515), as part of 
the California 2017 Housing Package. The law was further amended by Chapter 243, Statutes 
of 2018 (Assembly Bill 3194) and Chapter 654, Statutes of 2019 (Senate Bill 330).  
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Why Do We Need the Housing Accountability Act? 
The Housing Accountability Act has been in effect since 1982. Since that time, California’s 
housing supply has not kept up with population and job growth, and the affordability crisis has 
grown significantly due to an undersupply of housing, which compounds inequality and limits 
economic and social mobility. Housing is a fundamental component of a healthy, equitable 
community. Lack of adequate housing hurts millions of Californians, stifles economic 
opportunities for workers and businesses, worsens poverty and homelessness, and undermines 
the state’s environmental and climate goals and compounds the racial equity gaps faced by 
many communities across the state.  

The legislative intent of the HAA was to limit local governments’ ability to deny, make infeasible, 
or reduce the density of housing development projects. After determining that implementation of 
the HAA was not meeting the intent of the statute, the Legislature has amended the HAA to 
expand its provisions, strengthening the law to meaningfully and effectively curb the capacity of 
local governments to deny, reduce the density or render housing development projects 
infeasible. 

Legislative Housing Accountability Act Interpretation Guidance 

“It is the policy of the state that this section (HAA) should be interpreted and implemented in a 
manner to afford the fullest possible weight to the interest of, and the approval and provision of, 
housing.” Government Code Section 65589.5 (a)(2)(L) 

The following are findings and declarations found in the HAA pursuant to Government Code 
sections 65589.5(a): 

• The lack of housing, including emergency shelters, is a critical problem that threatens the
economic, environmental, and social quality of life in California.

• California housing has become the most expensive in the nation. The excessive cost of the
state’s housing supply is partially caused by activities and policies of many local
governments that limit the approval of housing, increase the cost of land for housing, and
require that high fees and exactions be paid by producers of housing.

• Among the consequences of those actions are discrimination against low-income and
minority households, lack of housing to support employment growth, imbalance in jobs and
housing, reduced mobility, urban sprawl, excessive commuting, and air quality deterioration.

• Many local governments do not give adequate attention to the economic, environmental,
and social costs of decisions that result in disapproval of housing development projects,
reduction in density of housing projects, and excessive standards for housing development
projects.

• California has a housing supply and affordability crisis of historic proportions. The
consequences of failing to effectively and aggressively confront this crisis are hurting
millions of Californians, robbing future generations of the chance to call California home,
stifling economic opportunities for workers and businesses, worsening poverty and
homelessness, and undermining the state’s environmental and climate objectives.
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• While the causes of this crisis are multiple and complex, the absence of meaningful and
effective policy reforms to significantly enhance the approval and supply of housing
affordable to Californians of all income levels is a key factor.

• The crisis has grown so acute in California that supply, demand, and affordability
fundamentals are characterized in the negative: underserved demands, constrained supply,
and protracted unaffordability.

• According to reports and data, California has accumulated an unmet housing backlog of
nearly 2,000,000 units and must provide for at least 180,000 new units annually to keep
pace with growth through 2025.

• California’s overall homeownership rate is at its lowest level since the 1940s. The state
ranks 49th out of the 50 states in homeownership rates as well as in the supply of housing
per capita. Only one-half of California’s households are able to afford the cost of housing in
their local regions.

• Lack of supply and rising costs are compounding inequality and limiting advancement
opportunities for many Californians.

• The majority of California renters, more than 3,000,000 households, pay more than 30
percent of their income toward rent and nearly one-third, more than 1,500,000 households,
pay more than 50 percent of their income toward rent.

• When Californians have access to safe and affordable housing, they have more money for
food and health care; they are less likely to become homeless and in need of government-
subsidized services; their children do better in school; and businesses have an easier time
recruiting and retaining employees.

• An additional consequence of the state’s cumulative housing shortage is a significant
increase in greenhouse gas emissions caused by the displacement and redirection of
populations to states with greater housing opportunities, particularly working- and middle-
class households. California’s cumulative housing shortfall therefore has not only national
but international environmental consequences.

• California’s housing picture has reached a crisis of historic proportions despite the fact that,
for decades, the Legislature has enacted numerous statutes intended to significantly
increase the approval, development, and affordability of housing for all income levels,
including this section.
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Housing Accountability Act Decision Matrix 
This decision tree generally describes the components of the HAA. Both affordable and market-rate developments are protected by 
components of the HAA. The statute contains detailed requirements that affect the applicability of the HAA to a specific housing 
project based on its characteristics.  

A) Does the project meet the definition of a housing development?

YES NO: HAA does not apply

B) Are 20% of the total units affordable to very low- or low-income households, 100%
affordable to moderate or middle income households, or an emergency shelter?

YES, Subdivision (d) applies

Does one of the following findings apply?
(1) Housing element is in compliance, RHNA has been
met (permitted) or exceeded for all income categories
proposed for project.
(2) Project has a specific, adverse impact upon the
public health or safety, and there is no feasible method
to mitigate or avoid impact.
(3) Denial is required to comply with specific state or
federal law, and there is no feasible method to comply.
(4) The project is proposed on land zoned for agriculture
or inadequate water or sewer.
(5) The project is inconsistent with both zoning and
general plan land use designation, and the project is not
proposed on a site identified in the housing element, and
there are sufficient sites to accommodate the RHNA or
zoning for emergency shelters.

Yes
Make finding and 
move to C).

NO
Project cannot be denied 
w/o potential HAA 
violation.

NO, Subdivision (j) applies

C) Is the project consistent with objective general plan,
zoning, subdivision, and design standards and criteria?

YES

Is there a specific, adverse 
impact upon the public 
health or safety? and 
Is there no feasible method 
to satisfactorily mitigate or 
avoid the adverse impact?

YES
Can make 
written 
findings to 
deny project 
or condition 
approval at 
lower-density.

NO
The project 
cannot be 
denied w/o 
potential HAA 
violation.

NO

Does the project meet general 
plan standards but zoning is 

inconsistent with general plan?

YES
The project is 

consistent 
with zoning. 

NO
Provide written 
documentation 
of 
inconsistency.
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Key Provisions of the Housing Accountability Act 
The HAA sets out restrictions on local governments’ ability to take action against housing 
development projects in Government Code section 65589.5, subdivisions (d) and (j). 
Subdivision (d) describes requirements applicable to housing development projects that include 
units affordable to very-low, low-, and moderate-income households (including transitional and 
supportive housing) as well as emergency shelters and farmworker housing. Subdivision (j) 
describes requirements applicable to all housing development projects, including both market-
rate and affordable housing developments1. In sum, the HAA significantly limits the ability of a 
local government to deny an affordable or market-rate housing project that is consistent with 
planning and zoning requirements. This table describes the various component parts of the 
HAA for ease of reference.   

Topic Subdivisions of Government 
Code Section 65589.5 

Declarations and legislative intent (a), (b), (c) 

Provisions for housing affordable to very low, low-, or 
moderate-income households, or an emergency shelter 

(d), (i) 

Applicability of the statute to coastal zones, local laws, 
and charter cities 

(e), (f), (g) 

Definitions (h) 

Provisions relating to all housing developments (j) 

Consequences for violation (k), (l), (m), (n) 

Vesting rights for pre-applications (SB 330) (o) 

The following is an overview of key provisions of the HAA focusing on project qualifications, 
applicability of local standards, provisions that relate to all housing projects, provisions that 
relate just to housing affordable to lower- and moderate-income households and emergency 
shelters, and consequences for violation of the HAA. Appendix A includes a list of definitions of 
terms referenced throughout the HAA and Appendix B includes information related to the 
Preliminary Application Process pursuant to Senate Bill 330. 

Housing Development Project Qualifications 

In order for a development to qualify for the protections under the HAA it must meet the 
definition of a “housing development project”. Furthermore, for a project to qualify for the 
affordable housing protections, it must also meet the definition of “Housing for very low-, low-, 
or moderate-income households”.  

 
 
1 Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066, 1072-1073 
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Housing Development Project Definition 
Government Code, § 65589.5, subdivision (h)(2). 

A “housing development project” means a use consisting of residential units only, mixed use 
developments consisting of residential and non-residential uses with at least two-thirds of the 
square footage designated for residential use, or transitional or supportive housing. Because 
the term “units” is plural, a development must consist of more than one unit to qualify under the 
HAA. The development can consist of attached or detached units and may occupy more than 
one parcel, so long as the development is included in the same development application.  

Housing for Very Low, Low-, or Moderate-Income Households  
Government Code, § 65589.5, subdivision (h)(3). 

In order to qualify as a housing development affordable to lower- or moderate- income 
households, the project must meet one of the following two criteria: 

• At least 20 percent of the total units shall be sold or rented to lower income households. 
Lower-income households are those persons and families whose income does not exceed 
that specified by Health and Safety Code, § 50079.5, 80 percent of area median income.  

• 100 percent of the units shall be sold or rented to persons and families of moderate income, 
or persons and families of middle income. Moderate-income households are those persons 
and families whose incomes are 80 percent to 120 percent of area median income (Health 
and Safety Code, § 50093.) Middle-income households are those persons and families 
whose income does not exceed 150 percent of area median income (Gov. Code, § 65008 
subd. (c).) 

In addition, the rental or sales prices of that housing cannot exceed the following standards: 

• Housing units targeted for lower income households shall be made available at a monthly 
housing cost that does not exceed 30 percent of 60 percent of area median income with 
adjustments for household size made in accordance with the adjustment factors on which 
the lower income eligibility limits are based.  

• Housing units targeted for persons and families of moderate income shall be made available 
at a monthly housing cost that does not exceed 30 percent of 100 percent of area median 
income with adjustments for household size made in accordance with the adjustment factors 
on which the moderate-income eligibility limits are based.  

Housing Developments Applying for the Streamlined Ministerial Approval Process 
Pursuant to Government Code Section 65913.4. 

To facilitate and expedite the construction of housing, Chapter 366, Statutes of 2017 (SB 35, 
Wiener) established the availability of a Streamlined Ministerial Approval Process for 
developments in localities that have not yet made sufficient progress towards their allocation of 
the regional housing need (RHNA). Recent amendments to the law clarified that projects 
utilizing the Streamlined Ministerial Approval Process qualify for the protections under the HAA 
(Gov. Code, § 65913.4, subd. (g)(2).)  
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Applicability of Local Standards 

In addition to limiting the conditions for which a housing development project can be denied, the 
HAA also sets parameters around aspects of the approval process. Specifically, it defines: 

• The type of development standards, conditions, and policies with which a housing 
development or emergency shelter can be required to comply  

• Parameters for fees and exactions that can be imposed  

• Standards that can be applied once an application is deemed complete  

• Actions by a local government that would constitute a denial of a project or impose 
development conditions  

These requirements are intended to provide developers with greater transparency and clarity in 
the entitlement process. 

Objective Development Standards, Conditions, Policies, Fees, and Exactions  
Government Code, § 65589.5, subdivision (f) 

Local governments are not prohibited from requiring a housing development project or 
emergency shelter to comply with objective, quantifiable, written development standards, 
conditions, and policies (subject to the vesting provisions of the HAA and other applicable 
laws). However, those standards, conditions, and policies must meet the following criteria: 

• Be appropriate to, and consistent with, meeting the local government’s share of the RHNA 
or meeting the local government’s need for emergency shelters as identified in the housing 
element of the general plan. 

• Be applied to facilitate and accommodate development at the density permitted on the site 
and proposed by the development or to facilitate and accommodate the development of the 
emergency shelter project. 

• Meet the definition of “objective”. Objective standards are those that involve no personal or 
subjective judgment by a public official and being uniformly verifiable by reference to an 
external and uniform benchmark or criterion available and knowable by both the 
development applicant or proponent and the public official. 

The intent of these provisions of the HAA is that developers are given certainty in what 
standards, conditions, and policies apply to their project and how those standards can be met. 
Local governments that deny a project due to a failure to meet subjective standards (those 
standards that are not objective as defined) could be in violation of the HAA. In addition, 
objective standards that do apply should make it feasible for a developer to build to the density 
allowed by the zoning and not constrain a local government’s ability to achieve its RHNA 
housing targets.  

Nothing in the statute generally prohibits a local government from imposing fees and other 
exactions otherwise authorized by law that are essential to provide necessary public services 
and facilities to the housing development project or emergency shelter. However, the HAA does 
impose limitations on the fees and exactions that can be imposed on a specific housing 
development project once a preliminary application is submitted (see Appendix C). 
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Determination of Application Completeness 
Government Code, § 65589.5, subdivisions (d)(5), (h)(5) and (9), and (j)(1). 

The process of submitting an application for a housing development project can be iterative. For 
example, applications that are missing information cannot be fully evaluated by a local 
government for compliance with local objective standards. Therefore, an application is not 
typically processed until it is “determined to be complete”. The HAA currently uses two terms 
related to completeness, “deemed complete” and “determined to be complete.”  

Deemed Complete: For the purposes of the HAA, until January 1, 2025, “deemed complete” 
means the date on which a preliminary application was submitted under the provisions of 
Government Code section 65941.1. Submittal of a preliminary application allows a developer to 
provide a specific subset of information on the proposed housing development before providing 
the full information required by the local government for a housing development application. 
Submittal of this information allows a housing developer to “freeze” the applicable standards for 
their project while they assemble the rest of the material necessary for a full application 
submittal. This ensures development requirements do not change during this time, potentially 
adding costs to a project. No affirmative determination by a local government regarding the 
completeness of a preliminary application is required. (See Appendix C). 

The term “deemed complete” triggers the “freeze date” for applicable development standards, 
criteria, or condition that can be applied to a project. Changes to the zoning ordinance, general 
plan land use designation, standards, and criteria, subdivision ordinance, and design review 
standards, made subsequent to the date the housing development project preliminary 
application was "deemed complete", cannot be applied to a housing development project or 
used to disapprove or condition approval of the project. 

However, if the developer does not submit a preliminary application, the standards that must be 
applied are those that are in effect when the project is determined to be complete under the 
Permit Streamlining Act (Gov. Code § 65943). 

Determined to be complete: Until January 1, 2025, the full application is "determined to be 
complete" when it is found to be complete under the Permit Streamlining Act (Gov. Code § 
65943). This phrase triggers the timing provisions for the local government to provide written 
documentation of inconsistency with any applicable plan, program, policy, ordinance, standard, 
requirement, or other similar provision (see page 10 below for inconsistency determinations).  

Completeness Determination of Development Application  

Government Code section 65943 states that local governments have 30 days after an 
application for a housing development project is submitted to inform the applicant whether or 
not the application is complete. If the local government does not inform the applicant of any 
deficiencies within that 30-day period, the application will be "deemed complete", even if it is 
deficient.  

If the application is determined to be incomplete, the local government shall provide the 
applicant with an exhaustive list of items that were not complete pursuant to the local 
government’s submittal requirement checklist. Information not included in the initial list of 
deficiencies in the application cannot be requested in subsequent reviews of the application.  
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A development applicant who submitted a preliminary application has 90 days to complete the 
application after receiving notice that the application is incomplete, or the preliminary 
application will expire. Each time an applicant resubmits new information, a local government 
has 30 calendar days to review the submittal materials and to identify deficiencies in the 
application. 

Please note, Government Code section 65943 is triggered by an application submitted with all 
of the requirements on lists compiled by the local government and available when the 
application was submitted that specifies in detail the information that will be required from any 
applicant for a development project pursuant to Government Code section 65940. This is not 
the “preliminary application” referenced in Government Code section 65941.1. 

Triggers for a Disapproval of a Housing Development Project 
Government Code, § 65589.5, subdivisions (h)(6) 

The HAA does not prohibit a local government from exercising its authority to disapprove a 
housing development project, but rather provides limitations and conditions for exercising that 
authority. The HAA defines disapproval as when the local government takes one of the 
following actions: 

• Votes on a proposed housing development project application and the application is 
disapproved. This includes denial of other required land use approvals or entitlements 
necessary for the issuance of a building permit. Examples include, but are not limited to, 
denial of the development application, tentative or final maps, use permits, or design review. 
If the project is using the Streamlined Ministerial Approval Process, disapproval of the 
application would trigger the provisions of the HAA. 

• Fails to comply with decision time periods for approval or disapproval of a development 
application2. Until 2025, the following timeframes apply: 
o 90 days after certification of an environmental impact report (prepared pursuant to the 

California Environmental Quality Act) by the lead agency for a housing development 
project.  

o 60 days after certification of an environmental impact report (prepared pursuant to the 
California Environmental Quality Act) by the lead agency for a housing development 
project where at least 49 percent of the units in the development project are affordable to 
very low or low-income households3, and where rents for the lower income units are set 
at an affordable rent4 for at least 30 years and owner-occupied units are available at an 
affordable housing cost5, among other conditions (see Gov Code § 65950). 

o 60 days from the date of adoption by the lead agency of a negative declaration. 
o 60 days from the determination by the lead agency that the project is exempt from the 

California Environmental Quality Act. 
  

 
 
2 Timeframes are pursuant to Government Code section 65950 
3 As defined by Health and Safety Code sections 50105 and 50079.5 
4 Pursuant to Section 50053 of the Health and Safety Code  
5 Pursuant to Section 50052.5 of the Health and Safety Code 



Key Provisions of the Housing Accountability Act  
 

Housing Accountability Act Technical Assistance Advisory  10 

Imposition of Development Conditions 
Government Code, § 65589.5, subdivisions. (d), (h)(7), and (i) 

Like the ability to deny a project, the HAA does not prohibit a local government from exercising 
its authority to condition the approval of a project, but rather provides limitations and conditions 
for the application of certain conditions. Specifically, the HAA limits the application of conditions 
that lower the residential density of the project, and, for housing affordable to lower- and 
moderate-income households and emergency shelters, conditions that would have a 
substantial adverse impact on the viability or affordability of providing those units unless specific 
findings are made and supported by a preponderance of the evidence in the record6.  

For purposes of the HAA, “lower density” includes any conditions that have the same effect or 
impact on the ability of the project to provide housing. This could include a condition that 
directly lowers the overall number of units proposed (e.g., the development proposes 50 units, 
but the local government approves only 45 units). It could also include indirect conditions that 
result in a lower density (e.g., a development proposes 50 units at 800 square feet per unit but 
the local government conditions the approval on the provision of 850 square feet per unit, 
resulting in the project having to provide fewer units to accommodate the increase in square 
footage). Another example would be a reduction in building height that would result in the 
project being able to provide fewer units than originally proposed.   

Local governments must also consider if imposed conditions of approval would have an 
adverse effect on a project’s ability to provide housing for very low-, low-, or moderate-Income 
households at the affordability levels proposed in the housing development project. This 
includes provisions that would render the project for very low-, low-, or moderate-income 
households infeasible or would have a substantial adverse effect on the viability or affordability 
of the proposed housing. For example, project approval for an affordable housing development 
might be conditioned on the need to use specific materials that significantly increase the cost of 
the project. This additional cost could either render the project financially infeasible altogether 
or require substantial changes to the affordability mix of the units where fewer very low-income 
units could be provided. In these cases, it is possible that the conditions would violate the HAA.  

Conditions that should be analyzed for their effect on density and project feasibility (for 
affordable projects) include, but are not limited to, the following:  

• Design changes 
• Conditions that directly or indirectly lower density 
• Reduction of the percentage of a lot that may be occupied by a building or structure under 

the applicable planning and zoning. 
  

 
 
6 See Page13 for more information on the preponderance of the evidence standard.  
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Housing Accountability Act Provisions That Apply to All Housing Projects 

The following provisions apply to all housing development projects regardless of affordability.  

Determination of Consistency with Applicable Plans, Standards, or Other Similar 
Provision Based on the Reasonable Person Standard 
Government Code, § 65589.5, subdivision (f)(4) 

A key component of the HAA is the determination as to whether or not the proposed housing 
development project is consistent, compliant and in conformity with all applicable plans, 
programs, policies, ordinances, standards, requirements, and other similar provisions.  

Traditionally, this determination is made by local government, which is given significant 
deference to interpret its own plans, programs, policies, ordinances, standards, requirements, 
and other similar provisions. In most planning and zoning matters, courts traditionally uphold an 
agency’s determination if there is “substantial evidence” to support that determination. If 
substantial evidence supports the agency's decision, an agency can reach a conclusion that a 
development project is inconsistent with applicable provisions, even if there is evidence to the 
contrary.  

Departing from these traditional rules, the HAA sets forth its own standard for determining 
consistency with local government rules for housing development projects and emergency 
shelters. A housing development project or emergency shelter is deemed consistent, compliant, 
and in conformity with an applicable plan, program, policy, ordinance, standard, requirement, or 
other similar provision if there is substantial evidence that could allow a reasonable person to 
conclude that the housing development project or emergency shelter is consistent, compliant, 
or in conformity with applicable standards and requirements. The intent of this provision is to 
provide an objective standard and increase the likelihood of housing development projects 
being found consistent, compliant and in conformity.  

Applicability of Density Bonus Law 
Government Code, § 65589.5, subdivision (j)(3) 

The receipt of a density bonus pursuant to Density Bonus Law (Government Code § 65915) 
does not constitute a valid basis on which to find a proposed housing development project is 
inconsistent, not in compliance, or not in conformity, with an applicable plan, program, policy, 
ordinance, standard, requirement, or other similar provision. Receipt of a density bonus can 
include a bonus in number of units, incentives, concessions, or waivers to development 
standards allowed under Density Bonus Law.7 

General Plan and Zoning Consistency Standard 
Government Code, § 65589.5, subdivision (j)(4) 

For various reasons, there is at times inconsistency between standards in a general plan and 
zoning standards. For example, a local government may have amended the general plan, but 

 
 
7 Please note pursuant to Government Code § 65915, subd. (f) a receipt of a density bonus does not require an 
increase in density. An applicant can elect to ask for just the concessions, incentives, and waivers that the project 
qualifies for under State Density Bonus Law.  
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has not yet amended all of its municipal ordinances to assure vertical consistency8. 
Recognizing this, the HAA clarifies that if the zoning standards and criteria are inconsistent with 
applicable, objective general plan standards, but the development project is consistent with the 
applicable objective general plan standards for the site, then the housing development project 
cannot be found inconsistent with the standards and criteria of the zoning. Further, if such an 
inconsistency exists, the local agency may not require rezoning prior to housing development 
project approval.  

However, the local agency may require the proposed housing development project to comply 
with the objective standards and criteria contained elsewhere in the zoning code that are 
consistent with the general plan designation. For example, if a site has a general plan land use 
designation of high density residential, but the site is zoned industrial, then a local government 
can require the project to comply with objective development standards in zoning districts that 
are consistent with the high density residential designation, such as a multifamily high density 
residential zone.  

However, under the HAA, the standards and criteria determined to apply to the project must 
facilitate and accommodate development at the density allowed the general plan on the project 
site and as proposed by the housing development project.  

Written Notification of Inconsistency 
Government Code, § 65589.5, subdivision (j)(2) 

If a local government considers a proposed housing development project to be inconsistent, 
non-compliant, or not in conformity with any applicable plan, program, policy, ordinance, 
standard, requirement, or other similar provision, the local government must provide written 
notification and documentation of the inconsistency, noncompliance, or inconformity. This 
requirement applies to all housing development projects, regardless of affordability level. The 
documentation must: 

• Identify the specific provision or provisions and provide an explanation of the reason or 
reasons why the local agency considers the housing development to be inconsistent, non-
compliant, or non-conformant with identified provisions. 

• Be provided to the applicant within 30 days of a project application being deemed complete 
for projects containing 150 or fewer housing units. 

• Be provided to the applicant within 60 days of a project application being deemed complete 
for projects containing over 150 units. 

Consequence for Failure to Provide Written Documentation 

If the local government fails to provide the written documentation within the required timeframe, 
the housing development project is deemed consistent, compliant and in conformity with 
applicable plans, programs, policies, ordinances, standards, requirements, or other similar 
provisions. 

  
 

 
8 Pursuant to Government Code § 65860, city and county, including a charter city, zoning ordinances must be 
consistent with the adopted general plan. This is known as vertical consistency. 
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Denial of a Housing Project that is Consistent with Applicable Plans, Standards, or Other 
Similar Provisions Based on the Preponderance of the Evidence Standard 
Government Code, § 65589.5, subdivision (j)(1) 

When a proposed housing development project complies with applicable, objective general 
plan, zoning, and subdivision standards and criteria, including design review standards, in 
effect at the time that the application was deemed complete, but the local agency proposes to 
disapprove the project or to impose a condition that the project be developed at a lower density, 
the local agency shall base its decision regarding the proposed housing development project 
upon written findings supported by a preponderance of the evidence on the record that both of 
the following conditions exist: 

• The housing development project would have a specific, adverse impact upon the public 
health or safety unless the project is disapproved or approved upon the condition that the 
project be developed at a lower density.  

A “specific, adverse impact” means a significant, quantifiable, direct, and unavoidable 
impact, based on objective, identified written public health or safety standards, policies, or 
conditions as they existed on the date the application was deemed complete. Pursuant to 
Government Code section 65589.5 (a)(3) it is the intent of the Legislature that the conditions 
that would have a specific, adverse impact upon the public health and safety arise infrequently. 

An example of a condition that does not constitute a specific, adverse impact would be criteria 
that requires a project to conform with “neighborhood character”. Such a standard is not 
quantifiable and therefore would not meet the conditions set forth under the HAA.  

• There is no feasible method to satisfactorily mitigate or avoid the adverse impact, other than 
the disapproval of the housing development project or the approval of the project upon the 
condition that it be developed at a lower density. Feasible means capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, and technological factors.  

Preponderance of the Evidence Standard 

In most actions, a local government is tasked with making findings or determinations based on 
“substantial evidence.” Under the substantial evidence standard, local government is merely 
required to find reasonable, adequate evidence in support of their findings, even if the same or 
even more evidence supports a finding to the contrary.  

Findings or determinations based on a “preponderance of the evidence” standard require that 
local governments weigh the evidence and conclude that the evidence on one side outweighs, 
preponderates over, is more than the evidence on the other side, not necessarily in the number 
or quantity, but in its convincing force upon those to whom it is addressed9. Evidence that is 
substantial, but not a preponderance of the evidence, does not meet this standard.  

  

 
 
9 People v. Miller (1916) 171 Cal. 649, 652. Harris v. Oaks Shopping Center (1999) 70 Cal.App.4th 206, 209 
(“‘Preponderance of the evidence’ means evidence that has more convincing force than that opposed to it.”). 
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Provisions Related to Housing Affordable to Very Low-, Low-, or Moderate-Income 
Household, Emergency Shelters, and Farmworker Housing 

State Policy on Housing Project Approval 

“It is the policy of the state that a local government not reject or make infeasible housing 
development projects, including emergency shelters, that contribute to meeting the need 
determined pursuant to this article (RHNA) without a thorough analysis of the economic, social, 
and environmental effects of the action and without complying with subdivision (d)” Government 
Code, § 65589.5, subdivision (b). 

The HAA provides additional protections for projects that contain housing affordable to very 
low-, low- or moderate-income households, including farmworker housing, or emergency 
shelters. State policy prohibits local governments from rejecting or otherwise making infeasible 
these types of housing development projects, including emergency shelters, without making 
specific findings.  

Denial or Conditioning of Housing Affordable to Very Low-, Low- or Moderate-Income 
Households, Including Farmworker Housing, or Emergency Shelters 
Government Code, § 65589.5, subdivision (d) and (i) 

The HAA specifies findings that local governments must make, in addition to those in the 
previous section, if they wish to deny a housing development affordable to very low-, low-, or 
moderate-income housing (including farmworker housing) or emergency shelters. These 
requirements also apply when a local government wishes to condition such a project in a way 
that it would that render it infeasible or would have a substantial adverse effect on the viability 
or affordability of a housing development project for very low-, low-, or moderate-income 
households. In addition to the findings, described above, that apply to all housing development 
projects, a local government must also make specific findings based upon the preponderance 
of the evidence of one of the following: 

(1) The local government has an adopted housing element in substantial compliance with 
California’s Housing Element Law, contained in Article 10.6 of Government Code, and has 
met or exceeded development of its share of the RHNA in all income categories proposed in 
the housing development project. In the case of an emergency shelter, the local government 
shall have met or exceeded the need for emergency shelters as identified in the housing 
element. This requirement to meet or exceed its RHNA is in relationship to units built in the 
local government, not zoning. A local government’s housing element Annual Progress 
Report pursuant to Government Code section 65400 can be used to demonstrate progress 
towards RHNA goals.  

(2) The housing development project would have a specific, adverse impact upon public health 
or safety and there is no feasible method to mitigate or avoid the impact without rendering 
the housing development project unaffordable or financially infeasible. Specific to housing 
development projects affordable to very low-, low-, or moderate-income housing (including 
farmworker housing) or emergency shelters, specific, adverse impacts do not include 
inconsistency with the zoning ordinance or general plan land use designation or eligibility to 
claim a welfare exemption under subdivision (g) of Section 214 of the Revenue and 
Taxation Code. 

(3) Denial of the housing development project or the imposition of conditions is required to 
comply with specific state or federal law, and there is no feasible method to comply without 
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rendering the development unaffordable to low- and moderate-income households or 
rendering the development of the emergency shelter financially infeasible. 

(4) The housing development project is proposed on land zoned for agriculture or resource 
preservation that is either: (a) surrounded on two sides by land being used for agriculture or 
resource preservation; or (b) does not have adequate water or wastewater facilities to serve 
the housing development project. 

(5) The housing development project meets both the following conditions: 

• Is inconsistent with both the local government’s zoning ordinance and the general plan land 
use designation as specified in any element of the general plan as it existed on the date the 
application was deemed complete. This means this finding cannot be used in situations 
where the project is inconsistent with one (e.g., the general plan designation), but is 
consistent with the other (e.g., zoning ordinance).  

• The local government has an adopted housing element in substantial compliance with 
housing element Law.  
Finding (5) cannot be used when any of the following occur: 
o The housing development project is proposed for a site identified as suitable or available 

for very low-, low-, or moderate-income households within a housing element and the 
project is consistent with the specified density identified in the housing element.  

o The local government has failed to identify sufficient adequate sites in its inventory of 
available sites to accommodate its RNHA, and the housing development project is 
proposed on a site identified in any element of its general plan for residential use or in a 
commercial zone where residential uses are permitted or conditionally permitted.  

o The local government has failed to identify a zone(s) where emergency shelters are 
allowed without a conditional use or other discretionary permit, or has identified such 
zone(s) but has failed to demonstrate that they have sufficient capacity to accommodate 
the need for emergency shelter(s), and the proposed emergency shelter is for a site 
designated in any element of the general plan for industrial, commercial, or multifamily 
residential uses.  

Any of these findings must be based on a preponderance of the evidence. For details, see 
“Preponderance of the evidence standard” on page 12 for further information.  

Violations of Housing Accountability Act 

The courts are the primary authority that enforces the HAA. Actions can be brought by eligible 
plaintiffs and petitioners to the court for potential violations of the law. Similarly, HCD under 
Government Code section 65585 (j), can find that a local government has taken an action in 
violation of the HAA. In that case, after notifying a local government of the violation, HCD would 
refer the violation to the Office of the Attorney General who could file a petition against a local 
government in the Superior Court.  
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Eligible Plaintiffs and Petitioners 
Government Code, § 65589.5, subdivision (k)(1)(A) and (k)(2) 

The applicant, a person eligible to apply for residency in the housing development project or 
emergency shelter, or a housing organization may bring action to enforce the HAA. A housing 
organization, however, may only file an action to challenge the disapproval of the housing 
development project and must have filed written or oral comments with the local government 
prior to its action on the housing development project.  

“Housing organizations” means a trade or industry group engaged in the construction or 
management of housing units or a nonprofit organization whose mission includes providing or 
advocating for increased access to housing for low-income households. A housing organization 
is entitled to reasonable attorney fees and costs when prevailing in an action. Labor unions, 
building associations, multifamily apartment management companies, and legal aid societies 
are examples of housing organizations. 

Remedies  
Government Code, § 65589.5, subdivision (k)(1)(A)  

If the plaintiff or petitioner prevails, the court must issue an order compelling compliance with 
the HAA within 60 days. The court’s order would at a minimum require the local agency to take 
action on the housing development project or emergency shelter during that time period. The 
court is further empowered to issue an order or judgment that actually directs the local 
government to approve the housing development project or emergency shelter if the court finds 
that the local agency acted in bad faith when it disapproved or conditionally approved the 
housing development or emergency shelter in violation of the HAA. “Bad faith” includes, but is 
not limited to, an action that is frivolous or otherwise entirely without merit. 

If the plaintiff or petitioner prevails, the court shall award reasonable attorney fees and costs of 
the suit to the plaintiff or petitioner for both affordable and market-rate housing development 
projects,10 except in the “extraordinary circumstances” in which the court finds that awarding 
fees would not further the purposes of the HAA.  

Local Agency Appeal Bond  
Government Code, § 65589.5, subdivision (m)  

If the local agency appeals the judgment of the trial court, the local agency shall post a bond, in 
an amount to be determined by the court, to the benefit of the plaintiff if the plaintiff is the 
project applicant. In this provision, the Legislature has waived, to some degree, the immunity 
from damages that normally extends to local agencies, recognizing that the project applicant 
incurs costs due to the delay of its project when a local agency appeals. (Contrast Gov. Code, § 
65589.5, subd. (m), with Code Civ. Proc., § 995.220, subd. (b) [local public entities do not have 
to post bonds].) 
  

 
 
10 / Honchariw v. County of Stanislaus (2013) 218 Cal.App.4th 1019, 1023–1024, which ruled to the contrary, was 
superseded by statutory changes in Senate Bill 167 (Stats. 2017, ch. 368, § 1), Assembly Bill 678 (Stats. 2017, 
ch. 373, § 1), and Senate Bill 330 (Stats. 2019, ch. 654, § 3).  
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Failure to Comply with Court Order 
Government Code, § 65589.5, subdivision (k)(1)(B)(i), (k)(1)(C), and (l) 

If the local government fails to comply with the order or judgment within 60 days of issuance, 
the court must impose a fine on the local government. The minimum fine that may be imposed 
is $10,000 per housing unit in the housing development project as proposed on the date the 
application was deemed complete. Please note, the use of the term “deemed complete” in this 
instance has the same meaning as “determined to be complete” as referenced on page 7. The 
monies are to be deposited into the State’s Building Homes and Jobs fund or the Housing 
Rehabilitation Loan fund. In calculating the amount of the fine in excess of the minimum, the 
court is directed to consider the following factors: 

• The local government’s progress in meeting its RHNA and any previous violations of the 
HAA.  

• Whether the local government acted in bad faith when it disapproved or conditionally 
approved the housing development or emergency shelter in violation of the HAA. If the court 
finds that the local government acted in bad faith, the total amount of the fine must be 
multiplied by five.  

The court may issue further orders as provided by law to ensure that the purposes and policies 
of this section are fulfilled, including, but not limited to, an order to vacate the decision of the 
local agency and an order to approve the housing development project.  

Court-Imposed Fines 

Court-imposed fines begin at $10,000 per housing unit and could be much higher. If the court 
determines the local government acted in bad faith, the fine is multiplied by five. This equates to 
a minimum fine of $50,000 per unit. 

Bad faith includes, but is not limited to, an action that is frivolous or otherwise entirely without 
merit. For example, in a recent Los Altos Superior Court order, the court issued an order 
directing the local agency to approve the housing development project and found that the local 
agency acted in bad faith when it disapproved the housing development because its denial was 
entirely without merit. The city’s denial letter did not reflect that the city made a benign error in 
the course of attempting, in good faith, to follow the law by explaining to the developer how the 
project conflicted with objective standards that existed at the time of application; instead, the 
city denied the application with a facially deficient letter, employed strained interpretations of 
statute and local standards, and adopted a resolution enumerating insufficient reasons for its 
denial11. Bad faith can be demonstrated through both substantive decisions and procedural 
actions. In the Los Altos case, the court found that demanding an administrative appeal with 
less than a days’ notice revealed bad faith. Repeated, undue delay may likewise reveal bad 
faith. 

  

 
 
11 Order Granting Consolidated Petitions for Writ of Mandate, 40 Main Street Offices, LLC v. City of Los Altos et al. 
(Santa Clara Superior Court Case No. 19CV349845, April 27, 2020), p. 38 
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APPENDIX A: Frequently Asked Questions 
What types of housing development project applications are subject to the Housing 
Accountability Act (HAA)? 
The HAA applies to both market rate and affordable housing development projects. (Honchariw 
v. County of Stanislaus (2011) 200 Cal.App.4th 1066, 1073.) It applies to housing development 
projects that consist of residential units and mixed-use developments when two-thirds or more 
of the square footage is designated for residential use. It also applies to transitional housing, 
supportive housing, farmworker housing, and emergency shelters. (Gov. Code, § 65589.5, 
subds. (d) and (h)(2).) 

Does the Housing Accountability Act apply to charter cities? 
Yes, the HAA applies to charter cities (Gov. Code, § 65589.5, subd. (g).) 

Does the Housing Accountability Act apply to housing development projects in coastal 
zones? 
Yes. However, local governments must still comply with the California Coastal Act of 1976 
(Division 20 (commencing with Section 30000) of the Public Resources Code) (Gov. Code, § 
65589.5, subd. (e).)  

Are housing developments still subject to the California Environmental Quality Act 
(CEQA) if they qualify for the protections under the Housing Accountability Act?  
Yes. Jurisdictions are still required to comply with CEQA (Division 13 (commencing with Section 
21000) of the Public Resources Code) as applicable to the project. (Gov. Code, § 65589.5, 
subd. (e).) 

Does the California Department of Housing and Community Development have 
enforcement authority for the Housing Accountability Act? 
Yes. HCD has authority to find that a local government’s actions do not substantially comply 
with the HAA (Gov. Code, § 65585, subd. (j)(1).) In such a case, HCD may notify the California 
State Attorney General’s Office that a local government has taken action in violation of the 
HAA.  

If approval of a housing development project triggers the No-Net Loss Law, may a local 
government disapprove the project? 
No. Triggering a required action under the No-Net Loss Law is not a valid basis to disapprove a 
housing development project. (Gov. Code, § 65863, subd. (c)(2).) The only valid reasons for 
disapproving a housing development project are defined in the HAA under subdivisions (d) and 
(j). Subdivision (j) contains requirements that apply to all housing development projects; 
subdivision (d) contains additional requirements for housing development projects for very low-, 
low- or moderate-income households or emergency shelters.  

Does the Housing Accountability Act apply to a residential development project on an 
historic property? 
Yes. The HAA does not limit the applicability of its provisions based on individual site 
characteristics or criteria. The local government may apply objective, quantifiable, written 
development standards, conditions, and policies related to historic preservation to the housing 
development project, so long as they were in effect when the application was deemed 
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complete12. The standards should be appropriate to, and consistent with, meeting the local 
government’s regional housing need and facilitate development at the permitted density. (Gov. 
Code, § 65589.5, subd. (f)(1).) However, it should be noted that compliance with historic 
preservation laws may otherwise constrain the approval of a housing development. 

Under the Housing Accountability Act, is the retail/commercial component of a mixed-
use project subject to review when the housing component must be approved?  
Yes. The local government may apply objective, quantifiable, written development standards, 
conditions and policies to the entirety of the mixed-use project, so long as they were in effect 
when the application was deemed complete. (Gov. Code, § 65589.5, subd. (f)(1).)  

Does the Housing Accountability Act apply to subdivision maps and other discretionary 
land use applications? 
Yes. The HAA applies to denials of subdivision maps and other discretionary land use 
approvals or entitlements necessary for the issuance of a building permit (Gov. Code, § 
65589.5, subd (h)(6).)  

Does the Housing Accountability Act apply to applications for individual single-family 
residences or individual Accessory Dwelling Units (ADUs)? 
No. A “housing development project” means a use consisting of residential units only, mixed 
use developments consisting of residential and non-residential uses with at least two-thirds of 
the square footage designated for residential use, or transitional or supportive housing. 
Because the term “units” is plural, a development has to consist of more than one unit to qualify 
under the HAA (Gov. Code, § 65589.5, subd. (h)(2).). 

Does the Housing Accountability Act apply to an application that includes both a single-
family residence and an Accessory Dwelling Unit? 
Yes. Since an application for both a single-family residence and an ADU includes more than 
one residential unit, the HAA applies (Gov. Code, § 65589.5, subd. (h)(2).) 

Does the Housing Accountability Act apply to an application for a duplex?  

Yes. Since an application for a duplex includes more than one residential unit, the HAA applies. 
(Gov. Code, § 65589.5, subd. (h)(2).) 

Does the Housing Accountability Act apply to market-rate housing developments? 
Yes. Market-rate housing developments are subject to the HAA (Gov. Code, § 65589.5, subd. 
(h)(2).) In Honchariw v. County of Stanislaus (2011) 200 Cal.App.4th 1066, the court found the 
definition of “housing development project” was not limited to projects involving affordable 
housing and extended to market-rate projects.  Market-rate housing development projects are 
subject to the requirements of paragraph (j) (Gov. Code, § 65589.5, subd. (j).)  

  

 
 
12 For purposes of determination of whether a site is historic, “deemed complete” is used with reference to 
Government Code §65940. See Government Code § 65913.10. 
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Under the Housing Accountability Act, if a housing development project is consistent 
with local planning rules, can it be denied or conditioned on a density reduction?  
Yes. However, a local government may deny a housing development that is consistent with 
local planning rules, or condition it on reduction in density, only under very specific 
circumstances. (Gov. Code, § 65589.5, subds. (j)(1)(A), (B).) The local government must make 
written findings based on a preponderance of the evidence that both: 

(1) The housing development project would have a specific, adverse impact upon public 
health or safety unless disapproved or approved at a lower density; and  

(2) There is no feasible method to satisfactorily mitigate or avoid the impact.   

(See definition of and specific requirements for finding of “specific, adverse impact” discussed 
below.) 

Under the Housing Accountability Act, can a housing development project affordable to 
very low-, low-, or moderate-income households (including farmworker housing) or 
emergency shelter that is inconsistent with local planning requirements be denied or 
conditioned in a manner that renders it infeasible for the use proposed? 
Yes, but only under specific circumstances. The local government must make written findings 
based on a preponderance of the evidence as to specific criteria. However, inconsistency with 
zoning does not justify denial or conditioning if the project is consistent with the general plan. 
(See Page 11 for more details). See also Gov. Code, § 65589.5, subds. (d)(1)-(5).)   

Is there a definition for “specific, adverse impact” upon public health and safety? 
Yes. The HAA provides that a “specific, adverse impact” means a significant, quantifiable, 
direct, and unavoidable impact, based on objective, identified written public health or safety 
standards, policies, or conditions as they existed on the date the application was deemed 
complete. Inconsistency with the zoning ordinance or general plan land use designation is not 
such a specific, adverse impact upon the public health or safety. (Gov. Code, § 65589.5, subds. 
(d)(2) and (j)(1)(A).) 

The HAA considers that such impacts would be rare: “It is the intent of the Legislature that the 
conditions that would have a specific, adverse impact upon the public health and safety, as 
described in paragraph (2) of subdivision (d) and paragraph (1) of subdivision (j), arise 
infrequently.” (Gov. Code, § 65589.5, subd. (a)(3).) 
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Appendix B: Definitions 
Area median income means area median income as periodically established by the HCD 
pursuant to Section 50093 of the Health and Safety Code. The developer shall provide 
sufficient legal commitments to ensure continued availability of units for very low or low-income 
households in accordance with the provisions of this subdivision for 30 years. (Gov. Code, § 
65589.5, subd. (h)(4).) 

Bad faith includes, but is not limited to, an action that is frivolous or otherwise entirely without 
merit. (Gov. Code, § 65589.5, subd. (l).) This definition arises in the context of the action a local 
government takes when it disapproved or conditionally approved the housing development or 
emergency shelter in violation of the HAA. 

Deemed complete means that the applicant has submitted a preliminary application pursuant 
to Government Code section 65941.1 (Gov. Code, § 65589.5, subd. (h)(5).) However, in 
Government Code section 65589.5(k)(1)(B)(i) deemed complete has the same meaning as 
“Determined to be Complete”.  

Determined to be complete means that the applicant has submitted a complete application 
pursuant to Government Code section 65943 (Gov. Code, § 65589.5, subd. (h)(9).) 

Disapprove the housing development project means a local government either votes on a 
proposed housing development project application and the application is disapproved, including 
any required land use approvals or entitlements necessary for the issuance of a building permit, 
or fails to comply with specified timeframes in the Permit Streamlining Act. (Gov. Code, § 
65589.5, subd. (h)(5).) 

Farmworker housing means housing in which at least 50 percent of the units are available to, 
and occupied by, farmworkers and their households.  

Feasible means capable of being accomplished in a successful manner within a reasonable 
period of time, taking into account economic, environmental, social, and technological factors. 
(Gov. Code, § 65589.5, subd. (h)(1).)  

Housing development project means a use consisting of any of the following: (1) 
development projects with only residential units, (2) mixed-use developments consisting of 
residential and non-residential uses with at least two-thirds of the square footage designated for 
residential use, (3) transitional or supportive housing. 

Housing organization means a trade or industry group whose local members are primarily 
engaged in the construction or management of housing units or a nonprofit organization whose 
mission includes providing or advocating for increased access to housing for low-income 
households and have filed written or oral comments with the local agency prior to action on the 
housing development project. (Gov. Code, § 65589.5, subd. (k)(2).) This definition is relevant to 
the individuals or entities that have standing to bring an HAA enforcement action against a local 
agency.  

Housing for very low-, low-, or moderate-income households means that either: 

• At least 20 percent of the total units shall be sold or rented to lower income households, as 
defined in Section 50079.5 of the Health and Safety Code, or  
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• One hundred (100) percent of the units shall be sold or rented to persons and families of 
moderate income as defined in Section 50093 of the Health and Safety Code, or persons 
and families of middle income, as defined in Section 65008 of this code.  

Housing units targeted for lower income households shall be made available at a monthly 
housing cost that does not exceed 30 percent of 60 percent of area median income with 
adjustments for household size made in accordance with the adjustment factors on which the 
lower income eligibility limits are based. Housing units targeted for persons and families of 
moderate income shall be made available at a monthly housing cost that does not exceed 30 
percent of 100 percent of area median income with adjustments for household size made in 
accordance with the adjustment factors on which the moderate-income eligibility limits are 
based. (Gov. Code, § 65589.5, subd. (h)(3).) 

Lower density (as used in the sense of “to lower density”) means a reduction in the units built 
per acre. It includes conditions that directly lower density and conditions that effectively do so 
via indirect means. (Gov. Code, § 65589.5, subd. (h)(7).) 

Mixed use means a development consisting of residential and non-residential uses with at least 
two-thirds of the square footage designated for residential use. (Gov. Code, § 65589.5, subd. 
(h)(2)(B).) 

Objective means involving no personal or subjective judgment by a public official and being 
uniformly verifiable by reference to an external and uniform benchmark or criterion available 
and knowable by both the development applicant or proponent and the public official. (Gov. 
Code, § 65589.5, subd. (h)(2)(B).) 

Regional housing needs allocation (RHNA) means the share of the regional housing needs 
assigned to each jurisdiction by income category pursuant to Government Code section 65584 
though 65584.6. 

Specific adverse impact means a significant, quantifiable, direct, and unavoidable impact, 
based on objective, identified written public health or safety standards, policies, or conditions as 
they existed on the date the application was deemed complete. Inconsistency with the zoning 
ordinance or general plan land use designation shall not constitute a specific, adverse impact 
upon the public health or safety. (Gov. Code, § 65589.5, subds. (d)(2), (j)(1)(A).) This definition 
is relevant to the written findings that a local agency must make when it disapproves or imposes 
conditions on a housing development project or an emergency shelter that conforms with all 
objective standards. It is the express intent of the Legislature that the conditions that would give 
rise to a specific, adverse impact upon the public health and safety occur infrequently. (Gov. 
Code, § 65589.5, subd. (a)(3).)
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Appendix C: Preliminary Application (Senate Bill 330, Statutes of 2019)  
The Housing Crisis Act of 2019 (Chapter 654, Statutes of 2019 (SB 330)) strengthens 
protections for housing development projects under the Housing Accountability Act (HAA), 
Planning and Zoning Law, and the Permit Streamlining Act. The provisions set forth under SB 
330 sunset in 2025.  

Among other provisions, to increase transparency and certainty early in the development 
application process, SB 330 allows a housing developer the option of submitting a “preliminary 
application” for any housing development project. Submittal of a preliminary application allows a 
developer to provide a specific subset of information on the proposed housing development 
before providing the complete information required by the local government. Upon submittal of 
an application and a payment of the permit processing fee, a housing developer is allowed to 
“freeze” the applicable standards to their project early while they assemble the rest of the 
material necessary for a full application submittal. This ensures development requirements do 
not change during this time, adding costs to a project due to potential redesigns due to 
changing local standards.  

Benefits of a Preliminary Application 
Government Code, § 65589.5, subdivision (o) 

The primary benefit of a preliminary application is that a housing development project is subject 
only to the ordinances, policies, standard, or any other measure (standards) adopted and in 
effect when a preliminary application was submitted. “Ordinances, policies, and standards” 
includes general plan, community plan, specific plan, zoning, design review standards and 
criteria, subdivision standards and criteria, and any other rules, regulations, requirements, and 
policies of a local agency, as defined in Section 66000, including those relating to development 
impact fees, capacity or connection fees or charges, permit or processing fees, and other 
exactions. 

However, there are some circumstances where the housing development project can be 
subjected to a standard beyond those in effect when a preliminary application is filed: 
• In the case of a fee, charge, or other monetary exaction, an increase resulting from an 

automatic annual adjustment based on an independently published cost index that is 
referenced in the ordinance or resolution establishing the fee or other monetary exaction. 

• A preponderance of the evidence in the record establishes that the standard is necessary to 
mitigate or avoid a specific, adverse impact upon the public health or safety, and there is no 
feasible alternative method to satisfactorily mitigate or avoid the adverse impact. 

• The standard is necessary to avoid or substantially lessen an impact of the project under the 
California Environmental Quality Act (Division 13 (commencing with Section 21000) of the 
Public Resources Code). 

• The housing development project has not commenced construction within two and a-half 
years following the date that the project received final approval. “Final approval” means that 
the housing development project has received all necessary approvals to be eligible to apply 
for, and obtain, a building permit or permits and either of the following is met: 
o The expiration of all applicable appeal periods, petition periods, reconsideration periods, 

or statute of limitations for challenging that final approval without an appeal, petition, 
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request for reconsideration, or legal challenge have been filed. If a challenge is filed, that 
challenge is fully resolved or settled in favor of the housing development project. 

• The housing development project is revised following submittal of a preliminary application 
pursuant to Section 65941.1 such that the number of residential units or square footage of 
construction changes by 20 percent or more, exclusive of any increase resulting from the 
receipt of a density bonus, incentive, concession, waiver, or similar provision. “Square 
footage of construction” means the building area, as defined by the California Building 
Standards Code (Title 24 of the California Code of Regulations). However, a local 
government is not prevented from applying the standards in effect at the time of the 
preliminary application submittal. 

• Once a residential project is complete and a certificate of occupancy has been issued, local 
governments are not limited in the application of later enacted ordinances, policies, and 
standards that regulate the use and occupancy of those residential units, such as 
ordinances relating to rental housing inspection, rent stabilization, restrictions on short-term 
renting, and business licensing requirements for owners of rental housing. 

Contents of a Preliminary Application 
Government Code, § 65941.1 

Each local government shall compile a checklist and application form that applicants for 
housing development projects may use for submittal of a preliminary application. However, 
HCD has adopted a standardized form that may be used to submit a preliminary application if a 
local agency has not developed its own application form. The preliminary application form can 
be found on HCD’s website.  

The following are the items that are contained in the application form. Local government 
checklists or forms cannot require or request any information beyond these 17 items. 
1. The specific location, including parcel numbers, a legal description, and site address, if 

applicable. 
2. The existing uses on the project site and identification of major physical alterations to the 

property on which the project is to be located. 
3. A site plan showing the location on the property, elevations showing design, color, and 

material, and the massing, height, and approximate square footage, of each building that is 
to be occupied. 

4. The proposed land uses by number of units and square feet of residential and nonresidential 
development using the categories in the applicable zoning ordinance. 

5. The proposed number of parking spaces. 
6. Any proposed point sources of air or water pollutants. 
7. Any species of special concern known to occur on the property. 
8. Whether a portion of the property is located within any of the following: 

• A very high fire hazard severity zone, as determined by the Department of Forestry and 
Fire Protection pursuant to Section 51178. 

• Wetlands, as defined in the United States Fish and Wildlife Service Manual, Part 660 FW 
2 (June 21, 1993). 
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• A hazardous waste site that is listed pursuant to Section 65962.5 or a hazardous waste 
site designated by the Department of Toxic Substances Control pursuant to Section 
25356 of the Health and Safety Code. 

• A special flood hazard area subject to inundation by the 1 percent annual chance flood 
(100-year flood) as determined by the Federal Emergency Management Agency in any 
official maps published by the Federal Emergency Management Agency. 

• A delineated earthquake fault zone as determined by the State Geologist in any official 
maps published by the State Geologist, unless the development complies with applicable 
seismic protection building code standards adopted by the California Building Standards 
Commission under the California Building Standards Law (Part 2.5 (commencing with 
Section 18901) of Division 13 of the Health and Safety Code), and by any local building 
department under Chapter 12.2 (commencing with Section 8875) of Division 1 of Title 2. 

• A stream or other resource that may be subject to a streambed alteration agreement 
pursuant to Chapter 6 (commencing with Section 1600) of Division 2 of the Fish and 
Game Code. 

9. Any historic or cultural resources known to exist on the property. 
10. The number of proposed below market rate units and their affordability levels. 
11. The number of bonus units and any incentives, concessions, waivers, or parking reductions 

requested pursuant to Section 65915. 
12. Whether any approvals under the Subdivision Map Act, including, but not limited to, a parcel 

map, a tentative map, or a condominium map, are being requested. 
13. The applicant’s contact information and, if the applicant does not own the property, consent 

from the property owner to submit the application. 
14. For a housing development project proposed to be located within the coastal zone, whether 

any portion of the property contains any of the following: 

• Wetlands, as defined in subdivision (b) of Section 13577 of Title 14 of the California 
Code of Regulations. 

• Environmentally sensitive habitat areas, as defined in Section 30240 of the Public 
Resources Code. 

• A tsunami run-up zone. 
• Use of the site for public access to or along the coast. 

15. The number of existing residential units on the project site that will be demolished and 
whether each existing unit is occupied or unoccupied. 

16. A site map showing a stream or other resource that may be subject to a streambed 
alteration agreement pursuant to Chapter 6 (commencing with Section 1600) of Division 2 of 
the Fish and Game Code and an aerial site photograph showing existing site conditions of 
environmental site features that would be subject to regulations by a public agency, 
including creeks and wetlands. 

17. The location of any recorded public easement, such as easements for storm drains, water 
lines, and other public rights of way. 
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Timing Provisions from Filing of a Preliminary Application to Determination of 
Consistency with Applicable Standards under the Housing Accountability Act 

Step 1: Preliminary Application Submittal GC 65941.1 

• Applicant submits preliminary application form. 

• Applicant pays permit processing fees. 

• No affirmative determination by local government regarding the completeness of a 
preliminary application is required. 

Step 2: Full Application Submittal 

• Applicant submits full application within 180 days of preliminary application submittal. 

• Application contains all information required by the local government application checklist 
pursuant to Government Code Sections 65940, 65941, and 65941.513. 

Step 3: Determination of Application Completeness GC 65943 

• Local government has 30 days to determine application completeness and provide in writing 
both the determination of whether the application is complete and, when applicable, a list of 
items that were not complete. This list is based on the agency’s submittal requirement 
checklist. If written notice is not provided within 30 days, the application is deemed 
complete. 

• An applicant that has submitted a preliminary application has 90 days to correct deficiencies 
and submit the material needed to complete the application14. 

• Upon resubmittal, local government has 30 days to evaluate. Evaluation is based on 
previous stated items and the supplemented or amended materials. If still not correct, the 
local agency must specify those parts of the application that were incomplete and indicate 
the specific information needed to complete the application.  

• Upon a third determination of an incomplete application, an appeals process must be 
provided. 

Step 4: Application Consistency with Standards (HAA) GC 65589.5 

• Identify the specific provision or provisions and provide an explanation of the reason or 
reasons why the local agency considers the housing development to be inconsistent, non-
compliant, or non-conformant with identified provisions. 

 
 
13 Government Codes § 65940, 65941, and 65941.5 require, among other things, a local government to compile 
one or more lists that shall specify in detail the information that will be required from any applicant for a 
development project. Copies of the information shall be made available to all applicants for development projects 
and to any person who requests the information. 

14 The statute is silent on applications that did not use the preliminary application process. There is no statutory 
timeline for resubmittal in those instances.  
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• 30 days of a project application being deemed complete for projects containing 150 or fewer 
housing units. 

• 60 days of a project application being deemed complete for projects containing over 150 
units. 

Step 5: Other Entitlement Process Requirements Pursuant to SB 330 

• Pursuant to Government Code section 65905.5, if a proposed housing development project 
complies with the applicable, objective general plan and zoning standards, the local 
government can conduct a maximum of five hearings, including hearing continuances, in 
connection with the approval of the project. Compliance with applicable, objective general 
plan and zoning standards has the same meaning and provisions as in the HAA, including 
circumstances when there is inconsistency between the general plan and zoning.   

A “hearing” includes any public hearing, workshop, or similar meeting conducted by the local 
government with respect to the housing development project, whether by the legislative 
body of the city or county, the planning agency, or any other agency, department, board, 
commission, or any other designated hearing officer or body of the city or county, or any 
committee or subcommittee thereof. A “hearing” does not include a hearing to review a 
legislative approval required for a proposed housing development project, including, but not 
limited to, a general plan amendment, a specific plan adoption or amendment, or a zoning 
amendment, or any hearing arising from a timely appeal of the approval or disapproval of a 
legislative approval.  

However, it should be noted nothing in this requirement supersedes, limits, or otherwise 
modifies the requirements of, or the standards of review pursuant to CEQA. 

• Pursuant to Government Code section 65950, a local government must make a final decision 
on a residential project within 90 days after certification of an environmental impact report 
(or 60 days after adoption of a mitigated negative declaration or an environment report for 
an affordable housing project). 
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Appendix D: Housing Accountability Act Statute (2020) 
GOVERNMENT CODE - GOV 
TITLE 7. PLANNING AND LAND USE [65000 - 66499.58] 
DIVISION 1. PLANNING AND ZONING [65000 - 66301] 
CHAPTER 3. Local Planning [65100 - 65763] 
ARTICLE 10.6. Housing Elements [65580 - 65589.11] 

65589.5.   
(a) (1) The Legislature finds and declares all of the following: 

(A) The lack of housing, including emergency shelters, is a critical problem that threatens the 
economic, environmental, and social quality of life in California. 

(B) California housing has become the most expensive in the nation. The excessive cost of the 
state’s housing supply is partially caused by activities and policies of many local governments 
that limit the approval of housing, increase the cost of land for housing, and require that high 
fees and exactions be paid by producers of housing. 

(C) Among the consequences of those actions are discrimination against low-income and 
minority households, lack of housing to support employment growth, imbalance in jobs and 
housing, reduced mobility, urban sprawl, excessive commuting, and air quality deterioration. 

(D) Many local governments do not give adequate attention to the economic, environmental, 
and social costs of decisions that result in disapproval of housing development projects, 
reduction in density of housing projects, and excessive standards for housing development 
projects. 

(2) In enacting the amendments made to this section by the act adding this paragraph, the 
Legislature further finds and declares the following: 

(A) California has a housing supply and affordability crisis of historic proportions. The 
consequences of failing to effectively and aggressively confront this crisis are hurting millions of 
Californians, robbing future generations of the chance to call California home, stifling economic 
opportunities for workers and businesses, worsening poverty and homelessness, and 
undermining the state’s environmental and climate objectives. 

(B) While the causes of this crisis are multiple and complex, the absence of meaningful and 
effective policy reforms to significantly enhance the approval and supply of housing affordable 
to Californians of all income levels is a key factor. 

(C) The crisis has grown so acute in California that supply, demand, and affordability 
fundamentals are characterized in the negative: underserved demands, constrained supply, 
and protracted unaffordability. 

(D) According to reports and data, California has accumulated an unmet housing backlog of 
nearly 2,000,000 units and must provide for at least 180,000 new units annually to keep pace 
with growth through 2025. 

(E) California’s overall homeownership rate is at its lowest level since the 1940s. The state 
ranks 49th out of the 50 states in homeownership rates as well as in the supply of housing per 
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capita. Only one-half of California’s households are able to afford the cost of housing in their 
local regions. 

(F) Lack of supply and rising costs are compounding inequality and limiting advancement 
opportunities for many Californians. 

(G) The majority of California renters, more than 3,000,000 households, pay more than 30 
percent of their income toward rent and nearly one-third, more than 1,500,000 households, pay 
more than 50 percent of their income toward rent. 

(H) When Californians have access to safe and affordable housing, they have more money for 
food and health care; they are less likely to become homeless and in need of government-
subsidized services; their children do better in school; and businesses have an easier time 
recruiting and retaining employees. 

(I) An additional consequence of the state’s cumulative housing shortage is a significant 
increase in greenhouse gas emissions caused by the displacement and redirection of 
populations to states with greater housing opportunities, particularly working- and middle-class 
households. California’s cumulative housing shortfall therefore has not only national but 
international environmental consequences. 

(J) California’s housing picture has reached a crisis of historic proportions despite the fact that, 
for decades, the Legislature has enacted numerous statutes intended to significantly increase 
the approval, development, and affordability of housing for all income levels, including this 
section. 

(K) The Legislature’s intent in enacting this section in 1982 and in expanding its provisions 
since then was to significantly increase the approval and construction of new housing for all 
economic segments of California’s communities by meaningfully and effectively curbing the 
capability of local governments to deny, reduce the density for, or render infeasible housing 
development projects and emergency shelters. That intent has not been fulfilled. 

(L) It is the policy of the state that this section be interpreted and implemented in a manner to 
afford the fullest possible weight to the interest of, and the approval and provision of, housing. 

(3) It is the intent of the Legislature that the conditions that would have a specific, adverse 
impact upon the public health and safety, as described in paragraph (2) of subdivision (d) and 
paragraph (1) of subdivision (j), arise infrequently. 

(b) It is the policy of the state that a local government not reject or make infeasible housing 
development projects, including emergency shelters, that contribute to meeting the need 
determined pursuant to this article without a thorough analysis of the economic, social, and 
environmental effects of the action and without complying with subdivision (d). 

(c) The Legislature also recognizes that premature and unnecessary development of 
agricultural lands for urban uses continues to have adverse effects on the availability of those 
lands for food and fiber production and on the economy of the state. Furthermore, it is the policy 
of the state that development should be guided away from prime agricultural lands; therefore, in 
implementing this section, local governments should encourage, to the maximum extent 
practicable, in filling existing urban areas. 



Appendix D: Housing Accountability Act Statute (2020)  
 

Housing Accountability Act Technical Assistance Advisory  30 

(d) A local agency shall not disapprove a housing development project, including farmworker 
housing as defined in subdivision (h) of Section 50199.7 of the Health and Safety Code, for very 
low, low-, or moderate-income households, or an emergency shelter, or condition approval in a 
manner that renders the housing development project infeasible for development for the use of 
very low, low-, or moderate-income households, or an emergency shelter, including through the 
use of design review standards, unless it makes written findings, based upon a preponderance 
of the evidence in the record, as to one of the following: 

(1) The local government has adopted a housing element pursuant to this article that has been 
revised in accordance with Section 65588, is in substantial compliance with this article, and the 
local government has met or exceeded its share of the regional housing need allocation 
pursuant to Section 65584 for the planning period for the income category proposed for the 
housing development project, provided that any disapproval or conditional approval shall not be 
based on any of the reasons prohibited by Section 65008. If the housing development project 
includes a mix of income categories, and the local government has not met or exceeded its 
share of the regional housing need for one or more of those categories, then this paragraph 
shall not be used to disapprove or conditionally approve the housing development project. The 
share of the regional housing need met by the local government shall be calculated consistently 
with the forms and definitions that may be adopted by HCD pursuant to Section 65400. In the 
case of an emergency shelter, the local government shall have met or exceeded the need for 
emergency shelter, as identified pursuant to paragraph (7) of subdivision (a) of Section 65583. 
Any disapproval or conditional approval pursuant to this paragraph shall be in accordance with 
applicable law, rule, or standards. 

(2) The housing development project or emergency shelter as proposed would have a specific, 
adverse impact upon the public health or safety, and there is no feasible method to satisfactorily 
mitigate or avoid the specific adverse impact without rendering the development unaffordable to 
low- and moderate-income households or rendering the development of the emergency shelter 
financially infeasible. As used in this paragraph, a “specific, adverse impact” means a 
significant, quantifiable, direct, and unavoidable impact, based on objective, identified written 
public health or safety standards, policies, or conditions as they existed on the date the 
application was deemed complete. The following shall not constitute a specific, adverse impact 
upon the public health or safety: 

(A) Inconsistency with the zoning ordinance or general plan land use designation. 

(B) The eligibility to claim a welfare exemption under subdivision (g) of Section 214 of the 
Revenue and Taxation Code. 

(3) The denial of the housing development project or imposition of conditions is required in 
order to comply with specific state or federal law, and there is no feasible method to comply 
without rendering the development unaffordable to low- and moderate-income households or 
rendering the development of the emergency shelter financially infeasible. 

(4) The housing development project or emergency shelter is proposed on land zoned for 
agriculture or resource preservation that is surrounded on at least two sides by land being used 
for agricultural or resource preservation purposes, or which does not have adequate water or 
wastewater facilities to serve the project. 



Appendix D: Housing Accountability Act Statute (2020)  
 

Housing Accountability Act Technical Assistance Advisory  31 

(5) The housing development project or emergency shelter is inconsistent with both the local 
government’s zoning ordinance and general plan land use designation as specified in any 
element of the general plan as it existed on the date the application was deemed complete, and 
the local government has adopted a revised housing element in accordance with Section 65588 
that is in substantial compliance with this article. For purposes of this section, a change to the 
zoning ordinance or general plan land use designation subsequent to the date the application 
was deemed complete shall not constitute a valid basis to disapprove or condition approval of 
the housing development project or emergency shelter. 

(A) This paragraph cannot be utilized to disapprove or conditionally approve a housing 
development project if the housing development project is proposed on a site that is identified 
as suitable or available for very low, low-, or moderate-income households in the local 
government’s housing element, and consistent with the density specified in the housing 
element, even though it is inconsistent with both the local government’s zoning ordinance and 
general plan land use designation. 

(B) If the local agency has failed to identify in the inventory of land in its housing element sites 
that can be developed for housing within the planning period and are sufficient to provide for the 
local government’s share of the regional housing need for all income levels pursuant to Section 
65584, then this paragraph shall not be utilized to disapprove or conditionally approve a 
housing development project proposed for a site designated in any element of the general plan 
for residential uses or designated in any element of the general plan for commercial uses if 
residential uses are permitted or conditionally permitted within commercial designations. In any 
action in court, the burden of proof shall be on the local agency to show that its housing 
element does identify adequate sites with appropriate zoning and development standards and 
with services and facilities to accommodate the local agency’s share of the regional housing 
need for the very low, low-, and moderate-income categories. 

(C) If the local agency has failed to identify a zone or zones where emergency shelters are 
allowed as a permitted use without a conditional use or other discretionary permit, has failed to 
demonstrate that the identified zone or zones include sufficient capacity to accommodate the 
need for emergency shelter identified in paragraph (7) of subdivision (a) of Section 65583, or 
has failed to demonstrate that the identified zone or zones can accommodate at least one 
emergency shelter, as required by paragraph (4) of subdivision (a) of Section 65583, then this 
paragraph shall not be utilized to disapprove or conditionally approve an emergency shelter 
proposed for a site designated in any element of the general plan for industrial, commercial, or 
multifamily residential uses. In any action in court, the burden of proof shall be on the local 
agency to show that its housing element does satisfy the requirements of paragraph (4) of 
subdivision (a) of Section 65583. 

(e) Nothing in this section shall be construed to relieve the local agency from complying with the 
congestion management program required by Chapter 2.6 (commencing with Section 65088) of 
Division 1 of Title 7 or the California Coastal Act of 1976 (Division 20 (commencing with Section 
30000) of the Public Resources Code). Neither shall anything in this section be construed to 
relieve the local agency from making one or more of the findings required pursuant to Section 
21081 of the Public Resources Code or otherwise complying with the California Environmental 
Quality Act (Division 13 (commencing with Section 21000) of the Public Resources Code). 
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(f) (1) Except as provided in subdivision (o), nothing in shall be construed to prohibit a local 
agency from requiring the housing development project to comply with objective, quantifiable, 
written development standards, conditions, and policies appropriate to, and consistent with, 
meeting the local government’s share of the regional housing need pursuant to Section 65584. 
However, the development standards, conditions, and policies shall be applied to facilitate and 
accommodate development at the density permitted on the site and proposed by the 
development. 

(2) Except as provided in subdivision (o), nothing in shall be construed to prohibit a local 
agency from requiring an emergency shelter project to comply with objective, quantifiable, 
written development standards, conditions, and policies that are consistent with paragraph (4) 
of subdivision (a) of Section 65583 and appropriate to, and consistent with, meeting the local 
government’s need for emergency shelter, as identified pursuant to paragraph (7) of subdivision 
(a) of Section 65583. However, the development standards, conditions, and policies shall be 
applied by the local agency to facilitate and accommodate the development of the emergency 
shelter project. 

(3) Except as provided in subdivision (o), nothing in this section shall be construed to prohibit a 
local agency from imposing fees and other exactions otherwise authorized by law that are 
essential to provide necessary public services and facilities to the housing development project 
or emergency shelter. 

(4) For purposes of this section, a housing development project or emergency shelter shall be 
deemed consistent, compliant, and in conformity with an applicable plan, program, policy, 
ordinance, standard, requirement, or other similar provision if there is substantial evidence that 
would allow a reasonable person to conclude that the housing development project or 
emergency shelter is consistent, compliant, or in conformity. 

(g) This section shall be applicable to charter cities because the Legislature finds that the lack 
of housing, including emergency shelter, is a critical statewide problem. 

(h) The following definitions apply for the purposes of this section: 

(1) “Feasible” means capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account economic, environmental, social, and 
technological factors. 

(2) “Housing development project” means a use consisting of any of the following: 

(A) Residential units only. 

(B) Mixed-use developments consisting of residential and nonresidential uses with at least two-
thirds of the square footage designated for residential use. 

(C) Transitional housing or supportive housing. 

(3) “Housing for very low, low-, or moderate-income households” means that either (A) at least 
20 percent of the total units shall be sold or rented to lower income households, as defined in 
Section 50079.5 of the Health and Safety Code, or (B) 100 percent of the units shall be sold or 
rented to persons and families of moderate income as defined in Section 50093 of the Health 
and Safety Code, or persons and families of middle income, as defined in Section 65008 of this 
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code. Housing units targeted for lower income households shall be made available at a monthly 
housing cost that does not exceed 30 percent of 60 percent of area median income with 
adjustments for household size made in accordance with the adjustment factors on which the 
lower income eligibility limits are based. Housing units targeted for persons and families of 
moderate income shall be made available at a monthly housing cost that does not exceed 30 
percent of 100 percent of area median income with adjustments for household size made in 
accordance with the adjustment factors on which the moderate-income eligibility limits are 
based. 

(4) “Area median income” means area median income as periodically established by the HCD 
pursuant to Section 50093 of the Health and Safety Code. The developer shall provide 
sufficient legal commitments to ensure continued availability of units for very low or low-income 
households in accordance with the provisions of this subdivision for 30 years. 

(5) Notwithstanding any other law, until January 1, 2025, “deemed complete” means that the 
applicant has submitted a preliminary application pursuant to Section 65941.1. 

(6) “Disapprove the housing development project” includes any instance in which a local agency 
does either of the following: 

(A) Votes on a proposed housing development project application and the application is 
disapproved, including any required land use approvals or entitlements necessary for the 
issuance of a building permit. 

(B) Fails to comply with the time periods specified in subdivision (a) of Section 65950. An 
extension of time pursuant to Article 5 (commencing with Section 65950) shall be deemed to be 
an extension of time pursuant to this paragraph. 

(7) “Lower density” includes any conditions that have the same effect or impact on the ability of 
the project to provide housing. 

(8) Until January 1, 2025, “objective” means involving no personal or subjective judgment by a 
public official and being uniformly verifiable by reference to an external and uniform benchmark 
or criterion available and knowable by both the development applicant or proponent and the 
public official. 

(9) Notwithstanding any other law, until January 1, 2025, “determined to be complete” means 
that the applicant has submitted a complete application pursuant to Section 65943. 

(i) If any city, county, or city and county denies approval or imposes conditions, including design 
changes, lower density, or a reduction of the percentage of a lot that may be occupied by a 
building or structure under the applicable planning and zoning in force at the time housing 
development project’s the application is complete, that have a substantial adverse effect on the 
viability or affordability of a housing development for very low, low-, or moderate-income 
households, and the denial of the development or the imposition of conditions on the 
development is the subject of a court action which challenges the denial or the imposition of 
conditions, then the burden of proof shall be on the local legislative body to show that its 
decision is consistent with the findings as described in subdivision (d), and that the findings are 
supported by a preponderance of the evidence in the record, and with the requirements of 
subdivision (o). 
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(j) (1) When a proposed housing development project complies with applicable, objective 
general plan, zoning, and subdivision standards and criteria, including design review standards, 
in effect at the time that the application was deemed complete, but the local agency proposes to 
disapprove the project or to impose a condition that the project be developed at a lower density, 
the local agency shall base its decision regarding the proposed housing development project 
upon written findings supported by a preponderance of the evidence on the record that both of 
the following conditions exist: 

(A) The housing development project would have a specific, adverse impact upon the public 
health or safety unless the project is disapproved or approved upon the condition that the 
project be developed at a lower density. As used in this paragraph, a “specific, adverse impact” 
means a significant, quantifiable, direct, and unavoidable impact, based on objective, identified 
written public health or safety standards, policies, or conditions as they existed on the date the 
application was deemed complete. 

(B) There is no feasible method to satisfactorily mitigate or avoid the adverse impact identified 
pursuant to paragraph (1), other than the disapproval of the housing development project or the 
approval of the project upon the condition that it be developed at a lower density. 

(2) (A) If the local agency considers a proposed housing development project to be 
inconsistent, not in compliance, or not in conformity with an applicable plan, program, policy, 
ordinance, standard, requirement, or other similar provision as specified in this subdivision, it 
shall provide the applicant with written documentation identifying the provision or provisions, 
and an explanation of the reason or reasons it considers the housing development to be 
inconsistent, not in compliance, or not in conformity as follows: 

(i) Within 30 days of the date that the application for the housing development project is 
determined to be complete, if the housing development project contains 150 or fewer housing 
units. 

(ii) Within 60 days of the date that the application for the housing development project is 
determined to be complete, if the housing development project contains more than 150 units. 

(B) If the local agency fails to provide the required documentation pursuant to subparagraph 
(A), the housing development project shall be deemed consistent, compliant, and in conformity 
with the applicable plan, program, policy, ordinance, standard, requirement, or other similar 
provision. 

(3) For purposes of this section, the receipt of a density bonus pursuant to Section 65915 shall 
not constitute a valid basis on which to find a proposed housing development project is 
inconsistent, not in compliance, or not in conformity, with an applicable plan, program, policy, 
ordinance, standard, requirement, or other similar provision specified in this subdivision. 

(4) For purposes of this section, a proposed housing development project is not inconsistent 
with the applicable zoning standards and criteria, and shall not require a rezoning, if the 
housing development project is consistent with the objective general plan standards and criteria 
but the zoning for the project site is inconsistent with the general plan. If the local agency has 
complied with paragraph (2), the local agency may require the proposed housing development 
project to comply with the objective standards and criteria of the zoning which is consistent with 
the general plan, however, the standards and criteria shall be applied to facilitate and 
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accommodate development at the density allowed on the site by the general plan and proposed 
by the proposed housing development project. 

(k) (1) (A) (i) The applicant, a person who would be eligible to apply for residency in the housing 
development project or emergency shelter, or a housing organization may bring an action to 
enforce this section. If, in any action brought to enforce this section, a court finds that any of the 
following are met, the court shall issue an order pursuant to clause (ii): 

(I) The local agency, in violation of subdivision (d), disapproved a housing development project 
or conditioned its approval in a manner rendering it infeasible for the development of an 
emergency shelter, or housing for very low, low-, or moderate-income households, including 
farmworker housing, without making the findings required by this section or without making 
findings supported by a preponderance of the evidence. 

(II) The local agency, in violation of subdivision (j), disapproved a housing development project 
complying with applicable, objective general plan and zoning standards and criteria, or imposed 
a condition that the project be developed at a lower density, without making the findings 
required by this section or without making findings supported by a preponderance of the 
evidence. 

(III) (ia) Subject to sub-subclause (ib), the local agency, in violation of subdivision (o), required 
or attempted to require a housing development project to comply with an ordinance, policy, or 
standard not adopted and in effect when a preliminary application was submitted. 

(ib) This subclause shall become inoperative on January 1, 2025. 

(ii) If the court finds that one of the conditions in clause(i) is met, the court shall issue an order 
or judgment compelling compliance with this section within 60 days, including, but not limited to, 
an order that the local agency take action on the housing development project or emergency 
shelter. The court may issue an order or judgment directing the local agency to approve the 
housing development project or emergency shelter if the court finds that the local agency acted 
in bad faith when it disapproved or conditionally approved the housing development or 
emergency shelter in violation of this section. The court shall retain jurisdiction to ensure that its 
order or judgment is carried out and shall award reasonable attorney’s fees and costs of suit to 
the plaintiff or petitioner, except under extraordinary circumstances in which the court finds that 
awarding fees would not further the purposes of this section. 

(B) (i) Upon a determination that the local agency has failed to comply with the order or 
judgment compelling compliance with this section within 60 days issued pursuant to 
subparagraph (A), the court shall impose fines on a local agency that has violated this section 
and require the local agency to deposit any fine levied pursuant to this subdivision into a local 
housing trust fund. The local agency may elect to instead deposit the fine into the Building 
Homes and Jobs Fund, if Senate Bill 2 of the 2017–18 Regular Session is enacted, or 
otherwise in the Housing Rehabilitation Loan Fund. The fine shall be in a minimum amount of 
ten thousand dollars ($10,000) per housing unit in the housing development project on the date 
the application was deemed complete pursuant to Section 65943. In determining the amount of 
fine to impose, the court shall consider the local agency’s progress in attaining its target 
allocation of the regional housing need pursuant to Section 65584 and any prior violations of 
this section. Fines shall not be paid out of funds already dedicated to affordable housing, 
including, but not limited to, Low and Moderate Income Housing Asset Funds, funds dedicated 
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to housing for very low, low-, and moderate-income households, and federal HOME Investment 
Partnerships Program and Community Development Block Grant Program funds. The local 
agency shall commit and expend the money in the local housing trust fund within five years for 
the sole purpose of financing newly constructed housing units affordable to extremely low, very 
low, or low-income households. After five years, if the funds have not been expended, the 
money shall revert to the state and be deposited in the Building Homes and Jobs Fund, if 
Senate Bill 2 of the 2017–18 Regular Session is enacted, or otherwise in the Housing 
Rehabilitation Loan Fund, for the sole purpose of financing newly constructed housing units 
affordable to extremely low, very low, or low-income households. 

(ii) If any money derived from a fine imposed pursuant to this subparagraph is deposited in the 
Housing Rehabilitation Loan Fund, then, notwithstanding Section 50661 of the Health and 
Safety Code, that money shall be available only upon appropriation by the Legislature. 

(C) If the court determines that its order or judgment has not been carried out within 60 days, 
the court may issue further orders as provided by law to ensure that the purposes and policies 
of this section are fulfilled, including, but not limited to, an order to vacate the decision of the 
local agency and to approve the housing development project, in which case the application for 
the housing development project, as proposed by the applicant at the time the local agency 
took the initial action determined to be in violation of this section, along with any standard 
conditions determined by the court to be generally imposed by the local agency on similar 
projects, shall be deemed to be approved unless the applicant consents to a different decision 
or action by the local agency. 

(2) For purposes of this subdivision, “housing organization” means a trade or industry group 
whose local members are primarily engaged in the construction or management of housing 
units or a nonprofit organization whose mission includes providing or advocating for increased 
access to housing for low-income households and have filed written or oral comments with the 
local agency prior to action on the housing development project. A housing organization may 
only file an action pursuant to this section to challenge the disapproval of a housing 
development by a local agency. A housing organization shall be entitled to reasonable 
attorney’s fees and costs if it is the prevailing party in an action to enforce this section. 

(l) If the court finds that the local agency (1) acted in bad faith when it disapproved or 
conditionally approved the housing development or emergency shelter in violation of this 
section and (2) failed to carry out the court’s order or judgment within 60 days as described in 
subdivision (k), the court, in addition to any other remedies provided by this section, shall 
multiply the fine determined pursuant to subparagraph (B) of paragraph (1) of subdivision (k) by 
a factor of five. For purposes of this section, “bad faith” includes, but is not limited to, an action 
that is frivolous or otherwise entirely without merit. 

(m) Any action brought to enforce the provisions of this section shall be brought pursuant to 
Section 1094.5 of the Code of Civil Procedure, and the local agency shall prepare and certify 
the record of proceedings in accordance with subdivision (c) of Section 1094.6 of the Code of 
Civil Procedure no later than 30 days after the petition is served, provided that the cost of 
preparation of the record shall be borne by the local agency, unless the petitioner elects to 
prepare the record as provided in subdivision (n) of this section. A petition to enforce the 
provisions of this section shall be filed and served no later than 90 days from the later of (1) the 
effective date of a decision of the local agency imposing conditions on, disapproving, or any 



Appendix D: Housing Accountability Act Statute (2020)  
 

Housing Accountability Act Technical Assistance Advisory  37 

other final action on a housing development project or (2) the expiration of the time periods 
specified in subparagraph (B) of paragraph (5) of subdivision (h). Upon entry of the trial court’s 
order, a party may, in order to obtain appellate review of the order, file a petition within 20 days 
after service upon it of a written notice of the entry of the order, or within such further time not 
exceeding an additional 20 days as the trial court may for good cause allow, or may appeal the 
judgment or order of the trial court under Section 904.1 of the Code of Civil Procedure. If the 
local agency appeals the judgment of the trial court, the local agency shall post a bond, in an 
amount to be determined by the court, to the benefit of the plaintiff if the plaintiff is the project 
applicant. 

(n) In any action, the record of the proceedings before the local agency shall be filed as 
expeditiously as possible and, notwithstanding Section 1094.6 of the Code of Civil Procedure or 
subdivision (m) of this section, all or part of the record may be prepared (1) by the petitioner 
with the petition or petitioner’s points and authorities, (2) by the respondent with respondent’s 
points and authorities, (3) after payment of costs by the petitioner, or (4) as otherwise directed 
by the court. If the expense of preparing the record has been borne by the petitioner and the 
petitioner is the prevailing party, the expense shall be taxable as costs. 

(o) (1) Subject to paragraphs (2), (6), and (7), and subdivision (d) of Section 65941.1, a housing 
development project shall be subject only to the ordinances, policies, and standards adopted 
and in effect when a preliminary application including all of the information required by 
subdivision (a) of Section 65941.1 was submitted. 

(2) Paragraph (1) shall not prohibit a housing development project from being subject to 
ordinances, policies, and standards adopted after the preliminary application was submitted 
pursuant to Section 65941.1 in the following circumstances: 

(A) In the case of a fee, charge, or other monetary exaction, to an increase resulting from an 
automatic annual adjustment based on an independently published cost index that is 
referenced in the ordinance or resolution establishing the fee or other monetary exaction. 

(B) A preponderance of the evidence in the record establishes that subjecting the housing 
development project to an ordinance, policy, or standard beyond those in effect when a 
preliminary application was submitted is necessary to mitigate or avoid a specific, adverse 
impact upon the public health or safety, as defined in subparagraph (A) of paragraph (1) of 
subdivision (j), and there is no feasible alternative method to satisfactorily mitigate or avoid the 
adverse impact. 

(C) Subjecting the housing development project to an ordinance, policy, standard, or any other 
measure, beyond those in effect when a preliminary application was submitted is necessary to 
avoid or substantially lessen an impact of the project under the California Environmental Quality 
Act (Division 13 (commencing with Section 21000) of the Public Resources Code). 

(D) The housing development project has not commenced construction within two and one-half 
years following the date that the project received final approval. For purposes of this 
subparagraph, “final approval” means that the housing development project has received all 
necessary approvals to be eligible to apply for, and obtain, a building permit or permits and 
either of the following is met: 
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(i) The expiration of all applicable appeal periods, petition periods, reconsideration periods, or 
statute of limitations for challenging that final approval without an appeal, petition, request for 
reconsideration, or legal challenge having been filed. 

(ii) If a challenge is filed, that challenge is fully resolved or settled in favor of the housing 
development project. 

(E) The housing development project is revised following submittal of a preliminary application 
pursuant to Section 65941.1 such that the number of residential units or square footage of 
construction changes by 20 percent or more, exclusive of any increase resulting from the 
receipt of a density bonus, incentive, concession, waiver, or similar provision. For purposes of 
this subdivision, “square footage of construction” means the building area, as defined by the 
California Building Standards Code (Title 24 of the California Code of Regulations). 

(3) This subdivision does not prevent a local agency from subjecting the additional units or 
square footage of construction that result from project revisions occurring after a preliminary 
application is submitted pursuant to Section 65941.1 to the ordinances, policies, and standards 
adopted and in effect when the preliminary application was submitted. 

(4) For purposes of this subdivision, “ordinances, policies, and standards” includes general 
plan, community plan, specific plan, zoning, design review standards and criteria, subdivision 
standards and criteria, and any other rules, regulations, requirements, and policies of a local 
agency, as defined in Section 66000, including those relating to development impact fees, 
capacity or connection fees or charges, permit or processing fees, and other exactions. 

(5) This subdivision shall not be construed in a manner that would lessen the restrictions 
imposed on a local agency, or lessen the protections afforded to a housing development 
project, that are established by any other law, including any other part of this section. 

(6) This subdivision shall not restrict the authority of a public agency or local agency to require 
mitigation measures to lessen the impacts of a housing development project under the 
California Environmental Quality Act (Division 13 (commencing with Section 21000) of the 
Public Resources Code). 

(7) With respect to completed residential units for which the project approval process is 
complete and a certificate of occupancy has been issued, nothing in this subdivision shall limit 
the application of later enacted ordinances, policies, and standards that regulate the use and 
occupancy of those residential units, such as ordinances relating to rental housing inspection, 
rent stabilization, restrictions on short-term renting, and business licensing requirements for 
owners of rental housing. 

(8) This subdivision shall become inoperative on January 1, 2025. 

(p) This section shall be known, and may be cited, as the Housing Accountability Act. 


	2022-11-17 Board of Zoning Appeals 3B. 740-790 E Green St, 106 S Oak Knoll Ave & 111 S Hudson Ave Public Comment 1_Reed Schwartz.pdf
	2022-11-17 Board of Zoning Appeals 3B. 740-790 E Green St, 106 S Oak Knoll Ave & 111 S Hudson Ave Public Comment 2_James_Lawson_Redacted.pdf



